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 EXECUTIVE SUMMARY 




1 DEFINING MEDIATION 
What is A Successful Mediation? 
12 
 
1.1 Principles of Facilitative Mediation 
Practical Solutions Focused on Parties‟ Interests 
Voluntary Involvement to Negotiate in Good Faith 
Mediator Neutrality 
Confidential and Without Prejudice 








1.2 The Mediation Process 
 
Stage 1: Introduction By Mediator  
Stage 2: Opening Statements By Parties and Mediator 
Summary  
Stage 3: Joint Sessions:  Identifying Issues, Interests, and 
Options  
Stage 4: Private Caucus: Separate meetings and Breaks 
Stage 5: Subsequent Joint Session 
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ADVANTAGES OF MEDIATION FOR THE PARTY AND 
HIS ADVOCATE 
Advantages for the Client 
 
High chances of success 
Unique Interest-based Settlement 










2.2 Advantages for Advocates 
 
Bring Client to Reality 
Keeping the Client 











3 MEDIATION PRACTICE IN SINGAPORE 







3.1 Factors for the Slow Pick-up of Mediation to Resolve Disputes  
Adversarial Training from Law Schools 
Insufficient Checks on Mediator Conduct 
Absence of Uniform Guidelines to Determine Ethical 
Mediation Practice 
A Top-down Pressure for the Use of Mediation 
Scarcity of Specialists Assisting Parties in Mediation 
Preparation 
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 PART 3  









   





ASSESSING THE SUITABILITY OF THE CASE FOR 
MEDIATION 
Characteristics Of A Dispute Ideal For Mediation 
 
There are ongoing relationships at stake 
The resolution has significant consequences for 
important third parties 
The outcome preferred is very specific and goes beyond 
financial aspects or seeking vindication 
Communication breakdown has a role in the dispute 
The value of the claim does not justify the cost or time 
required for litigation 
The resolution desired is time-sensitive 
There are few issues of law in question 
There is an existing contract or legislation mandating the 
use of mediation 
The time is ripe for mediation 





















5.2 When Mediation May be Inappropriate 
Criminal charges will be pressed against a party in the 
mediation.  
Where There Is An Important Public Policy Interest. 
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PREPARING A CASE FOR MEDIATION 
Reviewing The Relevant Documents 
Identifying Needs and Interest 
Ascertain the Relevant Law 













6.3 Estimate The Other Parties’ Interests 
 
106 
6.4 Generate and Prioritize Options 
 
107 
6.5 Identify and Clarify the Client’s Key Doubts 
 
108 
6.6 Plan To Restore Client’s Confidence In Collaboration 
 
109 








PREPARING THE CLIENT FOR MEDIATION 




7.2 Steps to Prepare the Client 
Explaining the Roles 
Role of the Mediator: Facilitate 
Role of Parties: Engage 
Role of the Advocate: Support 
Explain the Focus: Interests not Rights 
Explain the Nature of the Process and Outcome:  
Voluntary, Confidential, and Without Prejudice 
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Deciding who should attend  






7.3 Developing a Mediation Strategy 
 
Crafting an Overall Theme to set Realistic Goals 
Preparing for the Possible Obstacles to a Mediated 
Settlement 




















REPRESENTING THE CLIENT AT THE MEDIATION 






8.2 First Joint session  
(a)  Agenda-setting 





8.3 Private Caucuses 
 
147 
8.4 Advising the client 
 
148 
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WHY A MEDIATION ADVOCACY PAPER 
 
  
Mediation stands as both a catalyst and fruit of the evolving world order. Drawing 
from the advances in technology, psychology, and dispute resolution, mediation at once 
represents and reinforces the sanctity of the individual and the community, unites the pursuit 
for efficiency and for peace, and merges the quest for order and for freedom. Progress in the 
understanding of mediation‟s advantages has seen it extend to medical, construction, finance, 
trade, family, international diplomacy, and community disputes. Policy-makers in both civil 
and common law jurisdictions including France, China, the USA, the United Kingdom, 
Australia, New Zealand, Singapore, and Malaysia have institutionalized mediation as a 
dispute resolution process, recognizing that mediation possesses “all the virtues absent in 
litigation and arbitration”. 1  Many more jurisdictions are now actively promoting the 
formalization and use of mediation, positioning it as a strong option for those at the forefront 
of dispute resolution practice. Most recently, on 21 May 2008, the European Commission 
unanimously adopted a European Mediation Directive (EMD). Art 1(1) of Directive 
2008/52/EC describes its objective as “to facilitate access to alternative dispute resolution and 
to promote the amicable settlement of disputes by encouraging the use of mediation and by 
                                                 
1
 Then-Attorney General Chan Sek Keong, Speech at the Opening of Legal Year, on 6 January 1996. 
(Hereinafter “Chan Sek Keong, Opening of Legal Year Speech, 1996”.)  
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ensuring a balanced relationship between mediation and judicial proceedings”.  In the United 
States, the growth in mediation practice has been further enhanced with private firms using 
the internet to offer dispute resolution services including mediation across geographical 




Notwithstanding the optimism that these trends bring to advocates of mediation, there 
are also grave reasons for concern. Mediation continues to be less popular compared to 
adversarial forms of dispute resolution like litigation and arbitration. Malpractice by 
mediators remains difficult to ascertain and correct. There is a lack of clear guidelines to 
determine ethical mediation practice. Practitioners lack motivation to invest effort in bringing 
about positive change. All of which lead to a scarcity of experts in the goals, process, and 
methods of mediation who specialize in assisting parties in preparation and presentation. 
 
Drawing from the work of leading dispute resolution commentators, the first part of 
this paper will begin by defining the core elements of mediation and mediation advocacy. It 
maps out the salient features of the ideal mediation process and describes how mediation‟s 
goals, processes, and methods give it its unique advantages over litigation and arbitration. 
The root causes of mediation‟s unpopularity are considered in the second part through the 
firsthand experience of the writer at legal firms and training in law schools, interviews with 
mediators in Singapore, as well as research material from other legal jurisdictions, the 
implications of the findings are examined on a micro- and macro-level.  It will conclude that 
the presence of expert mediation advocates who adhere to a common body of best practices 
                                                 
2
 The two biggest are www.squaretrade.com and www.cybersettle.com. Both are online dispute resolution 
platforms where parties may choose to negotiate directly or appoint a third party mediator or arbitrator. Their 
websites claim they have successfully mediated more than a million disputes. Notably, even the European 
Commission has initiated involvement in this industry through its financial involvement in the launching of 
ECODIR (Electronic Consumer Dispute Resolution Platform), an electronic dispute resolution platform. 
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lies at the heart of the possible solutions to the problems. Finally, using a comparative 
analysis of the existing published codes of conduct for mediators locally and internationally, 
and matching them with the suggestions of experienced practitioners, the third part aims more 
ambitiously at en-fleshing some of the fundamental duties and best practices of the 
specialized mediation advocate. By defining the nature of the mediation advocate‟s work, the 
writer aims to:- 
 Increase the public‟s understanding of the goals and methods of mediation; 
 Provide a platform for clearer standards of care to be created in mediation 
practice;  
 Enhance protection for parties in mediation; 
 Increase public confidence in the efficacy of the mediation process;  
 Increase mediation‟s popularity; 
 Meaningfully engage key stakeholders (mediators, advocates, and parties) in 
monitoring and improving the standard of mediation practice; 
 See a more effective translation of mediation‟s personal and social goals into 
the society‟s dispute resolution environment. 
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“Mediation is a voluntary and confidential process in which the parties seek to find a 
practical solution to their dispute. The parties are guided in their decision-making process by 
a neutral third party, the mediator, who assists the parties in finding a solution to which both 
assent and which has regard to the different concerns of those involved.”3 
 
What is A Successful Mediation? 
 
The mediation industry is more pluralistic than monolithic. There are at least four 




 The Settlement Model is common in disputes between two parties and involving small 
sums of money (e.g. in online mediations). The priority is to arrive at a quick solution 
with each party compromising on their initial claims. Mediators are like arbitrators 
                                                 
3
 Loong Seng Onn, Executive Director, Singapore Mediation Centre, Mediation in Singapore, updated on 12 
June 2006, available at http://www.singaporelaw.sg/content/Mediation.html, last visited on 10 June 2008. 
(Hereinafter “Loong Seng Onn, Mediation in Singapore”) 
4
 L. Boulle, Mediation: Principles, Process, Practice (Sydney, Lexis Nexis, 2005), at 43-47. For a discussion on 
the different styles of mediators, see Leonard L. Riskin, Understanding Mediators‟ Orientations: Strategies and 
Techniques: A Grid for the Perplexed, 1 Harv. Negot. L. Rev (1996) 7; and Leonard L. Riskin, Retiring and 
Replacing the Grid of Mediator Orientations, 21 Alternatives 69 cited in Dwight Golann and Jay Folberg, 
Mediation: The Roles of Advocate and Neutral (USA, Aspen Publishers, 2006) at 116-119 (Hereinafter “Golann 
and Folberg, The Roles of Advocate and Neutral”.) 
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who indicate what they assess to be a reasonable middle ground, and parties agree to 
be bound by this.  
 
 Court Dispute Resolution (CDR) Services in Singapore practice what is most akin to 
an Evaluative Model of mediation. Evaluative Mediators tend to be specialists or 
people of high standing in society including former or senior judges. Their role is to 
listen to each party‟s opinion of the conflict, offer their opinion of the award each 
party may receive in court, and suggest what they assess to be a reasonable solution to 
the mutual benefit of the parties. It is again similar to arbitration with the emphasis on 
efficiency and less on empowerment of the parties to come to a solution.  
 
 In the Therapeutic model, the priority lies in providing therapy and counsel. The 
assumption of the mediator, who is usually a qualified therapist or counselor, is that 
the problem lies in the clash of the parties‟ personalities. The goal is not to solve the 
problem but to guide the parties to experience personal growth through the conflict. 
 
 Finally, there is the Facilitative Model which is the model that is advocated in this 
thesis and will be elaborated in greater detail in the following section. 
 
Intended to be adaptable to the diverse nature of parties and dispute, the mediation process is 
flexible and there is no single model of mediation that is right or wrong.
5
 With participants in 
mediation potentially having different goals, there are many possible definitions of a 
successful mediation. Furthermore, social, cultural, and political, factors as well as the 
                                                 
5
 See for example, RAB Bush and JP Folger, The Promise of Mediation: Responding to Conflict through 
Empowerment and Recognition (San Francisco, Jossey-Bass, 1994) at 2 (Hereinafter “Bush and Folger, The 
Promise of Mediation”.) 
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background of mediators, all have an impact on the type of mediation practised.
6
 For the 
purposes of this paper, focus is placed on the facilitative mediation which is the only model 
that defines a successful settlement as requiring the achievement of the following goals:- 
 
 Settlement of the dispute that brought the parties to mediation; 
 Resolution of the underlying conflict that led to the dispute; and 
 Empowerment of the parties to manage the present and future conflicts.7 
 
How facilitative mediation achieves successful settlements is in its unique approach 




Principles of Facilitative Mediation 
 
Practical Solutions derived through an interest-based approach that focuses on parties‟ 
interests and collaboration. 
 
Facilitative mediators adopt an interest-based approach to the dispute resolution. The 
focus is not on who has the more justifiable legal position. The mediator is not there to 
adjudicate on the rights of the parties. The intention is to defuse the competitive bargaining 
tendencies. Parties are invited to look beyond their initial positions to consider their 
                                                 
6
 L C Nielson, Mediators‟ and Lawyers‟ Perceptions of Education and Training in Family Mediation, Mediation 
Quarterly 12 (1994) 2. 
7
 Stephen B. Goldberg, Margaret L. Shaw, The Secrets of Successful (and Unsuccessful) Mediators Continued: 
Studies Two and Three, Negotiation Journal 23 (2007) 393–418 (Hereinafter “Goldberg and Shaw: The Secrets 
of Successful Mediators”.)   
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underlying interests and motivations.
8
 Occasionally acting as a conduit, the mediator 
carefully orientates the flow of information towards what can be done in future rather than 
what was done in the past.
9
 Unlike the adversarial models of litigation and arbitration, the 
settlement is based on meeting each of the parties‟ needs and creating value.10 Parties are led 
to give up irrational anchors to their initial positions to allow exploration of ways to satisfy 
deeper interests.
 11
 In this way, the interest-based approach adopts a problem-solving model 
which is focused on solving the problems between the parties for the long-term. Menkel-
Mendow, describes the problem-solving model well in the following, 
 
“One of the key differences between the conventional adversarial model and the 
problem-solving model is the extent to which the parties and their lawyers engage in a 
continually interactive negotiation process, using the opportunity to seek new 
solutions rather than simply moving along a predetermined linear scale of 
compromise.”12 
 
The distinct mark of a successful facilitative mediation is the creation of a solution 
that satisfies the interests of all the parties in a more comprehensive and hence lasting way 
than would have been possible in adjudicated resolutions.
13
 The mediator facilitates by active 
listening.
14
 This requires him to give appropriate feedback to the parties as they convey to 
                                                 
8
 Jean Sternlight, Lawyers' Representation Of Clients In Mediation: Using Economics And Psychology To 
Structure Advocacy In A Nonadversarial Setting, 14. [1999] Ohio St. J. on Disp Resol. 269-366 at 337 
(Hereinafter “Sternlight, Using Economics and Psychology to Structure Advocacy”.) 
9
 Carrie Menkel-Meadow, Ethics in Alternative Dispute Resolution: New Issues, No Answers from the 
Adversary Conception of Lawyers' Responsibilities, 38 S. Tex. L. Rev. 407, 429 (1997). 
10
 Kimberlee K. Kovach, Good Faith in Mediation-Requested, Recommended, or Required? A New Ethic, 38 
(1997) S. Tex. L. Rev. (Hereinafter, “Kovach, Good Faith in Mediation”.)  
11
 Sternlight, Using Economics and Psychology to Structure Advocacy, supra note 8 at 337. 
12
 Carrie Menkel-Meadow, Toward Another View of Legal Negotiations: The Structure of Problem Solving 31 
(1981)  UCLA L. Rev. 754-841 at 839. 
13
 George Lim, The Role of Lawyers in Mediation – A Singapore Perspective, Law Gazette, Sept 2000 (2) 1, at 2 
(Hereinafter “Lim, Role of Lawyers in Mediation”.) 
14
 See generally Christopher W. Moore, The Mediation Process (3d ed. Jossey-Bass, San Francisco, 2003) at 3. 
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him their perspectives of the problem to demonstrate to the parties that the message has been 
understood. By reflecting, validating, reframing, showing empathy, summarizing,  and asking 
timely questions, the mediator seeks firstly to identify the underlying interests of the parties 
and secondly to expand the resources available to meet those interests. “Interests” are 
constituted by the needs, desires, and fears behind each party's position.
15
 This then is the 
vital difference from litigation and arbitration where focus is predominantly on the parties‟ 
claims or rights.  
 
Parties come to understand that the purpose of their presence is to craft a solution that 
looks to the long-term and reduces the chances of further conflict. For example, in a case 
where one neighbour has sued the other for damages for hitting him during an argument, the 
claim may be monetary in nature. However, the real interests or concerns of the parties are to 
find a solution that would allow them to live in harmony. Winning a court-ordered claim 
would likely intensify the conflict, providing fuel for future aggression resulting in a victory 
that is likely to be short-term and hollow. On the other hand, finding a solution in the 
problem-solving approach would seek to create a deeper mutual understanding necessary for 
restoring peace of mind for both parties. The solution is more concerned with the practical 
realities that they have to continue living together than with who was really right or wrong. 
 
In the interest-based approach, the potential value of a case would be limited only by 
how well the parties understand each others‟ needs and resources. By ensuring that the 
interests of both parties are met, the mediator does not aggravate the conflict by his 
intervention, and the settlement would likely be more happily and effectively enforced than a 
litigated one.  
                                                 
15
 Roger Fisher, William Ury and Bruce Patton, Getting to Yes, Second Ed. (USA, Random House, 1999) at 40-
43. (Hereinafter “Fisher et al., Getting to Yes”.) 
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 Voluntary involvement founded on an adequate understanding of the responsibilities of 
negotiating in good faith 
 
For the practical solution to work, the parties‟ willingness to settle the conflict is 
fundamental. Given that the parties are the primary stakeholders in the discussions, the 
decision to mediate should come voluntarily from them.
16
 Parties‟ consent should be founded 
on a rational assessment of how mediation better enables to achieve their goals compared to 
the other dispute resolution processes available. In choosing mediation, the parties recognize 
that their interests are neither served by the status quo nor would they be enhanced by an 
adversarial stance.  
 
It is debatable whether parties who are ordered by the court to go for mediation do so 
voluntarily. While at first glance, parties have to consent to attending the mediation and retain 
the right to leave at any point without prejudice to later judicial proceedings, when viewed in 
the context of its execution, it is much harder to confidently affirm that the parties‟ 
involvement is voluntary.  
 
Amendments to the CMC Act in 2004 now authorize a Magistrate to refer the 
complaint to a mediator of a Community Mediation Centre for mediation with or without the 
consent of both the complainant and the person complained against..
17
 That the failure to 
attend the mediation as referred by the Magistrate brings with it a contempt of court charge 
                                                 
16
 For mediation at Community Mediation Centres, this is mandated by section 12, Community Mediation 
Centre(CMC) Act, (Cap. 49A). However, this is qualified by section 15(1)(b) of the same act where magistrates 
may order mediation without the parties‟ consent. 
17
 Sections 12 and 15 CMC Act. See also, rule 25(1) Subordinate Court Practice Directions. 
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 18 
 
creates strong pressure on parties to mediate given their fear of committing an offence.
18
 And 
lastly, strong financial incentives are offered, as mediators are employed by the court system 





Mediator Neutrality testified by process impartiality and non-judgmental approach to the 
substantive facts 
 
In addition to his ability to resolve the dispute amicably and effectively, arguably the 
most salient measure of the mediator‟s competence is his ability to maintain the parties‟ trust 
in his neutrality.
20
 The mediator's influence is largely dependent on the willingness of the 
parties and advocates to accept his guidance. In assisting the parties to reach an agreement 
amongst themselves, the mediator has a stake in finding a settlement but not in the specific 
mediated settlement.
21
 His intervention is not by adjudicating but by being an effective 
listener and questioner, seeking to influence all parties to view the reality of the consequence 
of continuing the dispute and take steps helpful to reaching an agreement. 
 
For purists, a “neutral” mediator should have no pre-existing knowledge or opinion on 
the issue.
22
 Social psychological studies suggest that this setting aside all personal biases is 
impossible making it doubtful if complete neutrality is a realistic expectation.
23
 In 
                                                 
18
 Section 15 (3) CMC Act. 
19
 CDR leaflet. 
20
 James K.L. Lawrence, Mediation Advocacy: Partnering With The Mediator, 15 [2000] Ohio St. J. on Disp. 
Resol. 425-443, at 442 (Hereinafter “Lawrence, Partnering With The Mediator”.) 
21
 See Leonard L. Riskin, Mediation and Lawyers, 43 (1982) Ohio St. L.J. 29, 35 (“Nearly all mediators seek to 
help the disputants achieve an agreement.”)  (Hereinafter “Riskin, Mediation and Lawyers”). 
22
 Orna Cohen, Naomi Dattner, and Abron Luxemburg, The Limits of the Mediator‟s Neutrality 16 (1999) MQ 
341-348. See also Folger & Bernard, Transformative Mediation and Third Party Intervention 12 (1996) MQ 
263-278. 
23
Orna Cohen et al., ibid. 
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interpreting the infinite bytes of verbal and non-verbal information transmitted during the 
mediation, it is inevitable that the mediator filters the information through a lens composed of 
his personal attitude and values. In the light of today‟s understanding of inevitable 
subconscious filtering, neutrality in the context of facilitative mediation is better defined as a 
“commitment to use influence only for the sake of keeping the ultimate decision on outcome 
in the parties‟ hands”.24 The mediator‟s interest is in ensuring that the parties maintain equal 
control of the process and hence the outcome. Establishing neutrality is a relational process 
involving the mediator and the parties rather than a psychological one internal to the 
mediator. The primary role of the mediator is to balance the power between the parties, 
preventing one from coercing the other, and helping them voluntarily conclude a fair and 
mutually beneficial agreement.  
 
 
Confidential and Without Prejudice 
 
To encourage openness during the mediation, the entire mediation proceeding is 
confidential and without prejudice.
 25
 For a collaborative and interests-based approach to 
work, the parties need to be willing to disclose facts that are essential for settlement. The 
confidentiality and without prejudice rules serve as safeguards against the unscrupulous who 
choose to use mediation as a discovery device in view of adjudication at a later stage. The 
protection offered by the confidentiality of mediation also motivates the parties to be more 
forthcoming with what they view as their secrets or private lives.
26
 Nevertheless, it should be 
                                                 
24
 Bush and Folger, The Promise of Mediation, supra note 5. 
25
 S19, CMC Act. 
26
 Lawrence R. Freedman and Michael L. Prigoff, Confidentiality in Mediation: The Need for Protection, 2 
(1986) Ohio St. J. Disp. Resol. 37-38. 
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noted that the usual contractual and public policy limitations continue to apply.
27
 The English 
High Court recently held in Brown v Rice & Patel
28
, that while information with regards to 
the substantive issues of the mediation remain subject to the without prejudice rule, the 
contents of the mediation may be submitted to determine whether a valid settlement had been 
reached. 
 
In nearly all formal mediations be it CDR sessions or those conducted at community 
mediation centres or the SMC, parties would sign a confidentiality agreement before coming 
to the mediation. At the least, before the commencement of the mediation, the mediator 
would get the parties to enter into an oral contract on keeping all discussions confidential. 
This would include all communication made during the mediation and forbid any transcripts 
and records of the proceedings. All the information disclosed at mediation cannot be used as 
evidence in any future proceedings including judicial, arbitration, and administrative 
proceedings. A thorough pre-mediation agreement might even include provisions to aid 
enforcement like liquidated damages to be paid by the breaching party to cover any harm 
caused to the other party. It could also require the signatories to notify other signatories if 




Empowerment of parties to resolve conflicts and acknowledge the interests of others. 
 
Apart from the potential of reaching a deep and lasting settlement, mediation 
promises to increase participant satisfaction with the outcome. Parties are empowered 
                                                 
27
 Exceptions listed in S19(5) CMC Act include when both parties consent and when disclosure is needed for 
fair disposal or to save costs. 
28
 [2007] EWHC 625. See comments by David Owen QC, “Everything You Say Will be Confidential…” A Note 
on Brown v Rice & Patel (2008) Asian DR 30. 
29
 Harold I. Abramson, Mediation Representation, (USA, National Institute for Trial Advocacy, 2004) at 213-
214 (Hereinafter, “Abramson, Mediation Representation”.) 
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through a greater ownership of the process and final settlement. Unlike in litigation and 
arbitration, mediation requires the parties to be more engaged in the discussions and the 
decision-making. Lawyers are expected to be the silent assistant while the parties are the 
main advocates actively presenting and explaining their case. With the fuller opportunity to 
express themselves and communicate their views to the neutral and to each other, parties tend 
to experience a much higher degree of ownership and willingness to enforce the settlement.
30
 
The experience makes parties more aware of the power of self-determination. Many parties 
become aware that dispute resolution is built upon their “ability and right to communicate, 
assess facts, events, and issues, and to make choices for themselves, and, if they wish, to 
reach an agreement which is voluntarily and free of coercion.”31 With the assistance of a 
mediator, parties will recognize that they can increase the likelihood of a settlement, and 
learn how to introduce new interests and objectives into the discussion to craft wise forward-
looking solutions.
32
 Usually, by the end of the mediation, they would have also found 
themselves empowered with at least some basic conflict management skills like active 
listening, looking beyond their positions, and reframing.
33
 Indeed, as noted by the former-
Chief Justice Yong Pung How, 
 
“Settlement of a dispute while desirable is not the only outcome of ADR. ADR offers 
participants the opportunity to explore the underlying or consequential aspects of the ongoing 
dispute, what its implications are, and how it might be changed or resolved within the unique 
context of each situation.”34 
 
                                                 
30
 Robert A. Baruch Bush, What do We Need a Mediator For?: Mediation‟s Value-Added for Negotiators, 2 
Ohio St. J. on Disp Resol. 1 (1996) 19 cited in James Lawrence, Partnering With The Mediator, supra note 21. 
31
 V. Michelle Obradovic, Achieving Wise Resolutions In Mediation, 25 [2004] Am. J. Trial Advoc. 197 at 202 
(Hereinafter “Obradovic,  Achieving Wise Resolutions”.)  
32
 Sternlight, Using Economics and Psychology to Structure Advocacy, supra note 8 at 344. 
33
 Reframing requires the listener to rephrase what was said into more positive tones constructive for settlement. 
34
 The Then-Chief Justice Yong Pung How, Keynote Address at the International Mediation Conference 1997 
on 18 August 1997 (Hereinafter “Former Chief Justice Yong, Keynote Address at IMC 1997”). 
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 While mediators are not counselors, both roles share many of the same tools. It is 
unsurprising for parties to find that mediation empowered them to recognize and accept the 
complexity of their humanity, and to use it constructively. Given the freedom to determine 
the issues they wish to be resolved, parties are able to seek remedies for what would have 
been considered intangible and irrelevant in court. Many issues like feelings of betrayal, fear, 
anger, stress and disappointment have no proper legal remedy. Yet, the distress that they 
cause, and the possible remedies for them are no less real. More importantly, the remedies 
extend beyond the limits of court-ordered ones. Limited only by the imagination of the 
parties, the remedies may be shaped to match their unique needs. In this way, the flexible 
interests-based approach of mediation effectively empowers parties to craft creative solutions 




The Mediation Process 
 
One of mediation‟s greatest attractions for parties lies in its uncomplicated 
procedures. While there is a basic structure, this is meant as a non-binding guide to ensure a 
smooth flow of discussions and to help monitor progress.
35
 There are much fewer rules apart 
from the primary underlying need to maintain respect for all present.
36
 The informality and 
flexibility of the process is intentional to allow parties to freely share any concerns and 
information they view relevant and admissible in their own preferred style and format.
 37
 It is 
                                                 
35
 See SMC‟s guide on the mediation process at http://www.mediation.com.sg/MediationProcedure.htm. 
36
 S10(3) CMC Act explicitly excludes Rules of Evidence from its proceedings. 
37
 S10(2) CMC Act. 
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for the parties to choose the right moment and method to present their facts and interests and 
to explain the significance of the information presented in relation to the solution they seek. 
 
With the absence of formal rules of procedure, the mediator‟s intervention often 
appears highly spontaneous and dependent on his personality, the nature of the conflict, and 
the nature of the parties. His competence is more often measured by his ability to adapt his 
method and the process to the facts of the case than to his ability to follow predetermined 
procedural rules (the deviation from which may result in court-imposed penalties!).
38
 To a 
litigator accustomed to the structures of court-based dispute resolution, mediation inevitably 
appears as too fluid and unstructured. The lack of rules of evidence understandably creates 
the impression that the process is unpredictable and likely to be inefficient.  
 
In reality, the nimble process has been a primary reason for mediation‟s superior 
efficiency to court-based processes. Further, despite the many different models of mediation, 
there are discrete mediation stages discernible. The reality, as is the case in many other crafts, 
is that succeeding in mediation requires balancing a scientific understanding of the available 
tools as well as an artistic instinct of when to time their use to spur a satisfying settlement. In 
the craft of mediation, the most basic tool that is available to all mediators and advocates is 
simply the structured mediation process detailed below (See also Diag. 1 –  Medication 
Process Flow Chart at Annex A). 
 
Stage 1: Introduction By the Mediator 
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 Obradovic, Achieving Wise Resolutions, supra note 32, at 202. 
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Each mediation normally commences with an introduction by the mediator. The 
introduction is the first, and often the only chance the mediator has to have total control and 
influence of the mediation. The wise mediator hence seizes the opportunity to send clear 
signals on both the expected behavior and tone throughout the mediation. He consciously 
uses both the content and style of the introduction to set the parameters and tone of the 
mediation. He is aware parties are likely to mirror his tone when it is their turn to speak and 
hence would likely speak calmly and amicably.  
Apart from the usual pleasantries and exchange of names, the key contents of the 
introduction include:- a reminder of the purpose of the parties‟ presence, the mediator‟s role 
as a neutral facilitator, and the parties‟ concurrence to the confidential and without prejudice 
nature of the proceedings. Parties are typically also emphatically reminded of their role in 
determining the mediation‟s fruitfulness with mediators commonly obtaining the parties‟ 
verbal promises to engage respectfully and honestly in problem-solving rather than personal 
attacks or fault-finding. When and if subsequent discussions become too heated and strained, 
the mediator may remind the parties of this promise to try to bring them back to the 
discussion table. 
 
Stage 2: Parties‟ Opening Statements and Mediator Summary 
Following the mediator‟s introduction, parties are typically given unlimited time to 
share their perspectives of the dispute. To encourage ownership of the process, it is usually 
preferred that the parties and not their lawyers make the opening statement unless there are 
exceptional circumstances. For example, where it is impractical for parties to be physically 
present through illness or geographical separation, or where it is decided that the party‟s 
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interests would be better represented through a third party because of physical or mental 
disability. This also serves to help parties own the process and enables them to better 
understand and express the emotions underlying the issue. The direct involvement also 
facilitates the rebuilding of damaged relations between the parties.  
 
The opening statement is a critical time where negotiating behaviors for the day are 
likely to be set. With parties still fresh, it is the best opportunity for them to educate each 
other on their different concerns. To allow the speaking party to continue uninterrupted, 
mediators usually encourage parties to listen and note any points of disagreement which may 
be raised later. When necessary, the mediator will also intervene to correct any disruptive 
negative behavior such as rude interruptions, stone-walling, and name-calling. The goal is to 
allow the parties to feel in control of the process while ensuring that the atmosphere remains 




As each party completes his opening statement, the mediator would summarize what 
was presented. The primary aim is to ensure that he and the other parties have properly 
identified and understood the key facts. Subtle care is taken to reframe emotive words in 
neutral terms to remove any defensive feelings in the listening party and keep the door open 
for a constructive and creative solution to be jointly developed. In addition, parties can often 
be uninterested in listening to each other, especially at the outset of the mediation. The same 
bias may not apply to the mediator to whom parties may be more willing to listen out of 
deference. The summary by the mediator hence enables the parties to see the other side of the 
picture. 
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For example, Party A may claim that Party B “has always been a lazy slob and this 
was what caused the complete failure in the business partnership”. The mediator in his 
summary may state simply that Party A viewed that “Party B‟s inability to complete some 
tasks as fast as Party A expected was a concern to continuing the business partnership”. To 
help parties discover the motivations beneath the comments, the mediator may also step in to 
clarify vague terms and improve the parties‟ mutual understanding through exploratory 
questions. For example, Party A may say, “I am hurt by Party B always saying bad things 
about me.” The mediator may then ask questions that uncover exactly what was said and 
what “hurt” meant before noting that Party A had been disappointed by the comments Party 
B had made about her working schedule and style.  
 
The mediator‟s summary effectively makes the speaker feel his views are 
acknowledged and helps the listener see that there is opportunity for collaboration and joint 
settlement. This removes a primary obstacle to communication based on a misunderstanding 
of common signals and words which is especially poignant when mediation is between 
parties from different cultures, nationalities, class, genders or generations. For example, a 
Chinese mediator cited an incident where a Pakistani businessman kept his arms folded 
firmly whenever the mediator spoke to him. When this went on too long for the mediator‟s 
comfort, he asked if there was anything personal that the party was taking objection to. He 
was surprised to learn that in Pakistan, folding one‟s arms while being addressed by another 
was a sign of respect for the speaker.  
 
 
Stage 3: Joint Sessions:  Identifying Issues, Interests, and Options 
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       The first joint session takes place immediately after the mediator has completed all 
the summaries of the parties‟ opening statements. Before the parties begin negotiating, the 
mediator usually maps the agenda of issues to be discussed from what parties had stated to be 
their interests and the common areas of dispute. This work is delicate in so far as the mediator 
has to strive to define the problem in neutral terms that do not assign blame to any of the 
parties.  The mediator needs to help parties separate the problem from their positions and link 
it to their interests.
 40
 For example, Abby might share that her position is that she wants 
$5,000 from the manufacturer for the damage caused by a faulty oven she had recently 
bought. Her interests may actually be to get an apology from the manufacturer, a replacement 
oven, and repairs to the kitchen. Abby may have felt in the beginning that the issue was the 
compensation of $5,000. However, the real issues would be an “acknowledgment” of the 
inconveniences suffered, the need for a “working oven”, and the repairs to be done to the 
“kitchen”. Phrasing the issues with the italicized terms helps parties stay focused on the 
problems that need to be solved without assigning blame. 
 
When both parties agree that all the issues have been listed on the agenda, the 
mediator may then prefer to begin with the least controversial issue so as to build momentum 
to overcome the most complicated. Alternatively, he may suggest that the parties discuss the 
more complicated issue first if this lies at the heart of the dispute as it may lead to the speedy 
resolution of the other issues later. Whichever he chooses, he is ultimately a moderator. The 
comfort of the parties is the significant factor and he would need their unanimous consent to 
move forward. 
 
 At the beginning of the joint session, parties would usually be instructed to direct their 
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comments at the mediator. Speaking to a third party often helps to reduce any negative 
emotions that may still be present. The parties tend to be calmer when sharing what they 
expect. The mediator can serve as a filter for any anger, frustration, or disappointment that is 
expressed. Once parties appear able to manage their emotions, and if trained mediation 
advocates are there to guide them in the sharing of interests and crafting of problem-solving 
solutions, the mediator may prefer to remain silent to allow parties to speak directly with one 
another.
41
 To simultaneously serve as a filter for negative emotion, listen actively for what 
may be genuine interests, and discern the link between the parties‟ positions and their 
interests all at once, mediators need to remain calm. This is cogently highlighted by J.K. 
Lawrence, “Calmness is singleness of purpose, absolute confidence, and a conscious deeply 
personal power which can be focused. Each of us is born with the inherent task of learning to 
focus wisely, responsibly, and with full knowledge of our humanity. A mediator who 
possesses the quality of calmness is morally-centered and self-reliant. Combined with 
practical wisdom, prudence, and courage, the mediator will be able to discern the situation 
and know what to do when and how.”42  
 
While facilitating, the mediator simultaneously strives to focus parties on viewing the 
final settlement as one that meets each of their interests and needs. Parties need to be 
challenged to propose options that take in not only what is important to themselves but to 
each other. This prevents them from getting ensnared in the competitive paradigm where they 
view that they can only get what they want at the expense of the other. They need to learn to 
appreciate each other‟s perspectives even if they do not agree with it. This empowers parties 
with the responsibility for resolving the conflict. The mediator will be required to ensure that 
parties fully understand the consequences of each of the options proposed. More importantly, 
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 Abramson, Mediation Representation, supra note 30 at 162. 
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 Lawrence, Partnering With The Mediator, supra note 21, at 434. 
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he needs to explore with the parties whether the agreement is realistic without asserting his 
own view of what is fair. The impact of the option on third parties and on the parties‟ future 
relationship, and whether the option may be carried out in a timely and constructive manner 
must all be duly investigated and determined. 
 
 
Stage 4: Private Caucus: Separate meetings and Breaks 
 
 Despite the mediator and parties‟ best efforts, discussions may reach an impasse. 
Rather than calling off the mediation, the mediator may request to meet with the parties 
privately. This is intended to allow the parties to further explain their perspectives, vent their 
feelings in a protective setting, and develop confidence in the mediator.
43
 Accustomed to an 
adversarial approach, parties tend to be guarded in their disclosures at the beginning. 
Uncertain of the sincerity of the other party in making the mediation successful, they may 
have facts that they feel comfortable revealing only to the mediator.  They may also be 
unwilling to reveal their true feelings to the other side. The caucus allows them to vent these 
feelings, share the facts with the mediator, and allow the mediator to work with them in 
crafting a satisfying outcome. The trust built by such a process often also serves to give 
parties the needed confidence to make further “risky” revelations that are significant to the 
final solution.  
Mediators usually start the caucus with open-ended questions like, “Is there anything 
that you didn‟t feel comfortable sharing (in the earlier session) that you think I should know 
about to better understand the situation?” Parties who have been for mediation or were 
prepared by mediation advocates may have prepared facts in anticipation of this session. 
                                                 
43
 Golann and Folberg, The Roles of the Advocate and Neutral, supra note 4 at 153. 
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 30 
 
These usually reveal their deeper interests, concerns and needs that they were afraid to share 
in the presence of the other parties. In addition to allowing the mediator access to such facts, 
the caucus serves to break any tension that may have eroded the positive atmosphere needed 
for collaborative dispute resolution.  
The mediator serves as an excellent conduit through which creative but potentially 
risky solutions can be communicated. Often when talks have reached an impasse, information 
that is conveyed by the other party is met reactively, with suspicion and hostility. Reactive 
devaluation results whereby a given proposal is “rated less positively when proposed by 
someone on the „other side‟ than when proposed by an apparently neutral third party.” 44 
Using the mediator to transmit new and crucial information will give it more weight and 
appear that the mediator did a good job of digging for relevant information rather than that 
the advocate was withholding a “bombshell.” The negative effect of disclosing newly 
surfaced information may be further softened if communicated through the mediator who 
may be able to refine it to frame it more acceptably for the other side.
 45
 
Mediators usually also emphasize at the start of the caucus that everything shared at 
the caucus will be in confidence and that they will only communicate to the other parties 
what the party-in-caucus is comfortable with sharing. To this end, they will usually end the 
caucus with a summary of what is to be communicated. Depending on individual style, some 
mediators prefer parties to share those facts personally at the next joint session and would 
rehearse the framing of this communication before ending the caucus. 
 
Depending on the preference of the mediator and the parties, lawyers for the parties 
                                                 
44
 Taken from Robert H. Mnookin, Why Negotiations Fail: An Exploration of Barriers to the Resolution of 
Conflict, 8 (1993) Ohio St. J. Disp. Resol. 246-247. (Hereinafter “Mnookin, Why Negotiations Fail”). 
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 Lawrence, Partnering With The Mediator, supra note 21, at 438. 
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may or may not be present during the caucus. Generally, if a lawyer has been actively 
partnering the mediator in fostering a collaborative resolution, he would likely be a welcome 
counterpart at the caucus. However, if the lawyer had been repeatedly pressing legal 
arguments and adopting an adversarial positional approach, it would be no surprise either that 
the mediator requests to meet only with his client. Alternatively, the mediator could ask to 
meet the lawyer privately to persuade him to take on a more constructive role in the interests 
of his client. This face-saving move tends to be effective in highlighting to the lawyer his 
actions and ensures the client gets to keep a source of support and security. In some cases, the 
absence of one party‟s lawyer often inhibits settlement as the party would feel like he still 
needs to turn to the lawyer for guidance before committing to an agreement. 
  
Stage 5: Subsequent Joint Session 
 When the mediator feels he has sufficient information from the private caucus to push 
on towards settlement, the parties are invited back to meet together.  Most mediators would 
do a quick recap of the commonly known facts before revealing what they were permitted to. 
The parties would then be invited to build on the new facts to come to a solution. Just as there 
are no strict rules on when a caucus is needed, there is no guarantee that a settlement will 
materialize after the first round of caucuses. Much relies on the openness of the parties to 
look beyond his initial position as well as the skill of the mediator in managing the flow of 
the discussions. 
 
Stage 6: Agreement  
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The mediation is concluded when parties agree on a common solution. Mediators 
would check that the interests raised by the parties have been considered and addressed in the 
agreement. In formalized mediations, parties are usually required to sign a simple agreement 
that sets out the general terms of the settlement. Where parties are represented, this work 
usually passes to their advocates. The settlement contents are basic and meant as a guide for a 
more detailed agreement to be drafted after the mediation.
46
 Once parties have signed the 
settlement agreement,
47
 the mediation is considered to be at an end. In cases of complex 
disputes involving multiple parties and issues, partial settlements may be created. This would 
indicate where and between whom agreement has been reached, and what issues need to be 
further discussed. It may also include what new information the settlement would be 
dependent on, e.g. the assessment of an independent evaluator on the value of an earlier 
contract. 
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 See http://www.mediation.com.sg/pdf/mediation_annex_a.pdf  for an example of a mediation agreement. 
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CHAPTER 2 
ADVANTAGES OF MEDIATION FOR THE PARTY AND HIS 
ADVOCATE 
 
 With the flexibility of the process and the low cost of engagement, both parties and 
advocates have much to gain from attempting mediation. However, it is unsurprising for the 
advocate to face resistance when one is encouraging involvement in a relatively new field. 
The advocate is likely to face such resistance from not only his client but also his supervising 
partner, and the advocate for the other parties. In fact, one of the primary reasons lawyers 
resist participation in collaborative dispute resolution is their fear that their goodwill will not 
be reciprocated and will leave them looking foolishly vulnerable. This section notes some of 
the most frequently cited reasons for resisting engagement in mediation and provides the 
most relevant advantages that the advocate can highlight to melt this resistance.  
 
 
Advantages for the Client 
 
 
High chances of success 
  
Mediation is the only process where there is an independent third party who is a 
trained expert at helping parties look at their future interests while empowering them to 
determine their own desired outcome. Despite the stringent requirements for mediation to be 
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defined as a success,
48
 the Singapore Mediation Centre and Community Mediation Centres 
have managed to achieve a settlement rate in the region of 75%. 84% of the 1,044 disputants 
who mediated at the SMC and provided feedback reported cost savings and 88% reported 
time savings. Of the 900 lawyers who represented their clients and provided feedback, 84% 
reported cost savings, and 83% time savings.
49
 The Primary Dispute Resolution Centre 
reports an even higher rate of success with 94.6% of cases settled.
50
 These figures certainly 
give good reason for a lawyer who has his client‟s best interests in mind to inform his client 
of the possibility of mediation. One may even argue that he has a duty to provide sound 
reasons why mediation is not feasible for the client‟s case. 
 
 
Unique Interest-based Settlement 
 
While the settlements rates are no doubt impressive, the advocate should keep in mind 
that the real attraction of mediation lies in the many possibilities it provides. As highlighted 
by the former Chief Justice, “settlement rates, although a quantifiable criteria, are but one 
indicator of (mediation‟s) effectiveness.”51 As noted earlier, mediation actively empowers 
parties to be creative in crafting forward-looking solutions. It is the only process that includes 
considerations like possible family or business relations post-conflict and which encourages 
parties to look beyond legal remedies to customize a solution that brings mutual satisfaction. 
Also included in the many advantages is the possibility for parties to guard their privacy as, 
unlike the public nature of court proceedings, the entire process is confidential.  Indeed, 
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 See bulleted points at page 6 of this thesis. 
49
 Information published on SMC website at http://www.mediation.com.sg/mediation_statistics.htm , last visited 
on 10 June 2008. 
50
 Loong Seng Onn, Mediation in Singapore, supra note 3. 
51
 The Then-Chief Justice Yong Pung How, Address at the Official Opening of the Singapore Mediation Centre 
on 16 Aug 1997 (hereafter referred as “Former Chief Justice Yong, Speech for SMC Official Opening”). 
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practitioners have noted that successful mediations were those where not only were 
settlements reached but where clients recognized that deeper conflicts had been resolved, and 
where clients felt empowered by the process.
52
 Their testimony is heartening evidence that 
such goals are more than altruistic ideals but realistic targets of what is, at heart, a very 
human profession.  
 
 




The greatest immediate benefit for clients and for lawyers engaging in mediation is 
the prospect of real cost and time savings.  At the SMC, costs for a dispute of less than 
$100,000 start from $900 per party per mediator per day and increase to $2,900 for disputes 
above $5,000,000. At the PDRC, parties attend mediation at no charge. At the CMC, the 
hearing is free and parties pay only a $5 administration fee. In addition to the low fee, the 
vast majority of mediated cases are settled within a day.
54
  Disputants are hence spared the 
time and effort needed to prepare for and attend formal and often lengthy court proceedings. 
This is especially crucial for businesses, as time savings help boost competitiveness by 
freeing up management time and restoring business goodwill and reputation. For family 
disputes too, the avoidance of protracted processes often facilitates closure and allows 
members to move on with their lives. 
 
Founded on a collaborative problem-solving attitude, facilitative mediation 
encourages parties to redefine their definitions of winning through the lens of interest-based 
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 Goldberg and Shaw: The Secrets of Successful Mediators, supra note 7 at 393. 
53
 See http://www.mediation.com.sg/pdf/mediation_annex_c.pdf.  
54
 SMC statistics, supra note 55. This compares with civil and criminal hearings which, according to the 
Subordinate Court Annual Report 2007, require at least three months from the first hearing to judgment. 
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bargaining. Mediators invest time and effort in understanding the contexts of the parties, and 
helping them to understand each others‟ interests, concerns and needs, before brainstorming 
with them on a solution that adequately meets those interests. The aim is also to foster a 
process that reduces the effort of the parties in preparing their cases and saves them the time, 
anxiety and stress of attending formal and often lengthy court proceedings associated with 
litigation. This approach encourages the maximization of limited public resources, and 
engenders a congenial society, two vital social goals in the cost-conscious and highly 
intertwined Singapore society. 
 
In comparison, the uncertainty and delay in litigation often is a "self-inflicted 
competitive disadvantage" for businesses.
55
 The clients have no control over how long the 
process may drag and when they can get a decision from the judge. The adversarial feel of 
litigation also tends to be highly stressful with clients knowing that they are vulnerable to 
aggressive cross examination by opposing advocate. Mediation, on the other hand, keeps the 
dispute resolution process within the control of the client. The mediator is also trained to keep 
the atmosphere positive and conducive for collaborative settlement. 
 
 The voluntary nature of the proceedings further mean that it will not cost the parties 
much to attempt mediation. Should they at any point of the mediation feel that things are not 
proceeding favourably, they can choose to leave without providing any justification. With the 
process being confidential and without prejudice the parties also need not fear any 
ramifications on any subsequent legal process. 
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Advantages for Advocates 
 
Bring Client to Reality 
 
In many litigated cases, parties are seeking vindication more than damages. This quest 
for vengeance may cause them to overlook tough realities, such as the validity of a contract 
or the reliability of a witness, and lead them into thinking that they have a cast-iron case. 
Why pursue a win-win outcome when they know they can win? Even if the lawyers have 
assessed that chances of winning in court are low, some feel forced to continue with the case. 
Lawyers are often afraid of giving their client bad news about the case, wary that conveying 
such news will jeopardize their relationship with the client. Experience has warned them that 
it often does not work well for them to be the bearer of bad tidings. Thus, lawyers will 
“frequently welcome and sometimes even privately desire that the opposing attorney or the 
mediator bring their own client back to earth.”56 This frees them from the guilt of possibly 
misleading their clients by getting them engaged in an unrewarding litigation contest. Having 
clients hear from the other party who is equally convinced of his rights often also help 
disabuse him of his delusions that air-tight cases exist. 
 
The reality check also works where the client suspects that the other party is being 
insincere in his intentions to mediate. Carrying the baggage from a conflict, it is unsurprising 
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for clients to assume that the other party would not be as open, reasonable, and forward-
looking, and fear exploitation. When alone, it is easy to indulge one‟s mind in worries that 
the other party is merely using the mediation to discover the strength of the client‟s case or to 
delay time.
57
 Advocates need to remind parties that they are not required to share more than 
what they are comfortable with. Parties can use the mediation to constantly gauge the 
accuracy of their assumptions based on the words, tone, and body language of the other party 
and to determine their response accordingly. More likely than not, the other party will 
respond more reasonably than feared once they are convinced of the client‟s sincerity. 
 
 
Keeping the Client 
 
With improving education, clients have more sophisticated needs than the legal 
victory provided by the litigation process. When an advocate is sought, there is an implicit 
acknowledgment that they are in a conflict that they are not confident of handling themselves. 
The conflict may be due to moral or ethical principles, a prejudice or ideology. Money may 
be used to symbolize those concerns but it is seldom just about winning money. Many are 
looking for more than a gladiator to vindicate their rights.  Depending on the nature of the 
dispute, they may also be seeking a listening ear, business advice, and behavioral counsel. 
The search is for a solution that satisfactorily enables them to end the problem and move 
ahead with their lives. The likelihood is that if there was a way to do so while avoiding the 
                                                 
57
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http://library.findlaw.com/1998/Jan/1/129540.html, last checked on 10 June 2008 (Hereinafter, “Kichaven, 
Zealous Advocacy”). 
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 39 
 
cost, delay, and uncertainty of a trial, they would take it.
58
 Such a solution is available in 
facilitative mediation. 
 
The speedy settlement of mediation is sometimes viewed as making mediation 
economically disadvantageous for the lawyer. However, preparing and assisting the client in 
mediation involves substantial work and lawyers have good reason to charge fair 
remuneration for their work. The predictability of the duration of mediation also enables the 
lawyer to manage his cases more efficiently. The lawyer may substantially boost the goodwill 
of the client by helping him see the cost savings from mediation arising from the protection 
against the time, energy, and financial costs of a protracted legal battle. 
 
Some lawyers fear that they will lose clients if they recommend mediation because it 
gives the impression that they do not have the competence and confidence to defeat the other 
party during litigation. Worse, the other party may perceive it as an admission of liability.  
These concerns are valid but they can easily be assuaged by an explanation of mediation‟s 
goals with the advocate highlighting that seeking a process that gives parties control of the 
outcome is even more a sign of a party‟s business professionalism. Clients should also be 
assured that the other parties‟ lawyers are likely to view the request for mediation on its 
merits and are unlikely to misconstrue it as an indication of weakness.
59
 At the least, even 
those inclined to employ adversarial methods will know that they are bound by the rules of 
confidentiality and without prejudice. 
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 David Semple, Advocacy in Mediation, available at http://www.journalonline.co.uk/article/1004632.aspx, last 
visited on 14 May 2008. 
59
 Ibid.  
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Most importantly, the professionalism shown by the advocates helps ensure that they 
get to keep a client for life.
60
 Lawyers who show mastery of a diverse array of dispute 
resolution processes and who prove to be genuinely interested in the client‟s best interests, 
make clients happy.  As David Semple notes, “happy clients are known to be not only good 
paying clients but also fruitful introducers of new business”.61 If lawyers place themselves in 
the position of their clients, they will understand that a pro-business and pro-relationship 
stance would help them gain the confidence of their clients. This would in turn ensure that 





Strengthening Social Harmony 
 
At the Roscoe Pound Conference in 1976 where Chief Justice Warren Burger and 
Harvard Law Professor Frank Sanders first mooted the idea of alternative dispute resolution 
in the USA, strengthening social harmony was one of the primary reasons that featured in his 
speech.
63
 Justice Burger saw that ADR could possibly halt, if not reverse the unhealthy 
movement of American society towards a litigious and positional culture. The emphasis on 
changing perceptions of conflict and using more harmonious conflict management tools was 
believed to be helpful in reducing social costs. It would facilitate trade, reduce the burden on 
the courts, and make society a more pleasant place to live in.  
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Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 41 
 
This reasoning was echoed by Singapore‟s former CJ who noted that “It will be 
beneficial for all to build long term relationships that can survive disputes. We are therefore 
starting by encouraging the use of mediation as a non-confrontational and less costly process 
of settling problems in terms of time, money and more importantly, relationships.” 64 
Separately, he also opined that “no system can afford the social and economic cost of 
providing sufficient judges or courts to allow every citizen to litigate for every real or 
imagined wrong. The ideal (dispute resolution) system is one that assists parties to resolve 
their conflicts fairly, at an affordable cost, and with due dispatch.”65 Apart from the reasons 
based on the duty owed by lawyers to act in the best interests of their clients, mediation 
should also be supported because of the lawyer‟s stake in maintaining a high quality legal 
system.  Mediation provides a multi-door courthouse that serves a society and economy built 
on a network of social and business relationships. Lawyers should know how to skillfully and 
diplomatically explain to clients that courts should only be used for dispute resolution as a 
last resort. Public funds are limited and subject to many different demands by society. Where 
possible, courts need lawyers to actively protect them from whimsical and groundless claims 
made simply to satisfy a client‟s hunger for vindication against another. 
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MEDIATION PRACTICE IN SINGAPORE 
 
“Efficiency is vital in court administration but it should not be pursued to the point when it 
starts to yield diminishing returns in the dispensation of justice. The Judiciary must always 
give priority to upholding the fundamental values of the legal system, such as due process or 
procedural fairness, equal protection of the law, consistency and proportionality in 
sentencing, and rationality in decision-making.  We should now be confident enough to give 
greater emphasis to the basics of judicial decision-making without the recurrent fear of a 
resurgent backlog.”66 
 
Low Pick-up Rate by Practitioners and Public 
 
Wearied with conflict and concerned about diminishing resources, the world should 
logically be embracing mediation as a promising development in reforming the dispute 
resolution environment. Yet, the possibility of empowering parties to manage their own 
conflicts does not seem to have inspired interest from the public. Neither has the time, 
energy, and cost savings available from the absence of rigid procedural rules ignited the 
interest of dispute resolution practitioners. Despite an over 75% chance of settlement, from 
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its official inception in 1997 to date, the Singapore Mediation Centre has handled just over an 
average of 130 cases per year, more than a third of which are referred by the courts. The 
types of cases include banking disputes, construction disputes, contractual disputes, corporate 
disputes, contested divorces and divorce ancillary matters, employment disputes, family 
disputes, information technology disputes, insurance disputes, negligence claims, partnership 
disputes, personal injury claims, shipping disputes and tenancy disputes.
67
 For Community 
Mediation Centres, although the number of cases mediated are increasing, the average 
number of cases handled since its inception in 1998 still stands as only 280 per year.
68
  From 
1994 to 2004, only 4,830 cases per year were referred for mediation at the SMC despite a 
94.6% settlement rate.
69
 In 2007, only 8,430 cases were disposed at the PDRC, paling in 
comparison to the 39,470 writs of summons refered to the Civil Justice Division of the 
Subordinate Courts and the 16,180 cases disposed of at the Small Claims Tribunal.
70
 
Furthermore, mediators at the Singapore Mediation Centre and the Primary Dispute 
Resolution Centre, have observed that most lawyers present at mediation do not know how to 




 This situation is not unique to Singapore. The same reluctance of lawyers to engage in 
mediation is seen in the United Kingdom, Australia, and several other jurisdictions.
72
 
Nevertheless, this serves as mild consolation if any at all. It necessarily begs the question: if 
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mediation is so good, why have so few lawyers embraced it? Why does it appear that 
practitioners disagree with policymakers that a more consensus-based form of social peace-
keeping and dispute resolution may in many cases be more appropriate than the resolution of 
disputes as through the courts or by arbitration? Could the policymakers be wrong? Or is it 
simply a case of requiring a new approach to promoting the acceptance of mediation?  
  
 
Factors for the Slow Pick-up of Mediation to Resolve Disputes  
 
Adversarial Training from Law Schools 
 
 As a teaching assistant in the Mediation and Negotiation Modules at the university, I 
have observed that one of the most common obstacles of students‟ mastery of interest-based 
bargaining and collaborative dispute resolution skills is their inability to accept a definition of 
winning that is non-confrontational. Many profess at the start of the course that it was 
unimaginable that satisfying settlements could be reached in a relatively procedural-rules-free 
environment and without a need to belittle the other party (or at least his arguments).  At best, 
it was a “pious hope”. This is seen in the language of the student journals submitted bi-
weekly as part of the course requirements. Students had a tendency to subconsciously use 
“fighting” metaphors in describing conflict. In their minds, resolution required lawyers to 
draw from their “arsenal” of legal skills, “targeting” them at the weakest arguments of the 
“opponent”, and “destroying” their logic so as to “gain the upper-hand”. 
 
 The difficulties faced by the students in embracing a non-abstract, interests-based 
approach to problem-solving have been well-researched and documented. Anthropologists 
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 45 
 
have pointed out that the Socratic education methods common in Law Schools produce a 
unique brand of abstract and competitive logic.
73
 Defended stoically by its proponents as 
necessary to make students “think like a lawyer”,74 significant amounts of stress are created 
to train students in legal reasoning – examining facts devoid of any emotional and moral 
valuation of the dispute. The students are drilled to decontextualise their reasoning, removing 
notions of race, gender, class, history, or other aspects of social context for analyzing cases. 
“Mr Lee Ah Seng” is not a 65-year-old Chinese widower who had labored in odd jobs to put 
his children through university before being abandoned by them. Instead, he is to be 
conceptualized in legal categories like “parties”, “offerors”, “offerees”, “promisors” and 
“promisees”. Abstraction is used to teach students to distance from their future clients‟ 
problems. The emphasis on due process sends the message that the ideal lawyer is not one 
who is able to find the just position but one who is best able to apply the rules to get to the 
client‟s desired position.75 It does not matter if this is, at least to the lawyer, morally right or 
wrong. The key references are the legal requirements. The end effect is that “through subtle 
unconscious aspects of classroom language, legal pedagogy continually urges students away 
from a focus on ethics and justice.”76 
 
 These modes of amoral, decontextualised, and abstract thought foster a competitive 
paradigm ideal for litigation and impossible for mediation. Students are conditioned to 
believe and thrive in an adversarial system that assumes that the best settlement is the 
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victorious one. Even when modern minds recognize that “victory” is often closely linked with 
the party‟s financial resource, this idea that justice prevails in the crucible of adversity 
continues. Indeed, as Benjamin Sells suggests, there clearly are deep connections between the 
student‟s training and their passion for an adversarial system of justice and the idea of 
litigation.
77
   
 
The complex system of rules and procedures is another factor causing the 
perpetuation of litigation by providing possible new grounds of conflict that aggravate bad 
relationships. The highly structured environment feeds the ego of the decontextualised mind 
by reinforcing the preconceptions that the win is proper as long as it is “within the rules”. The 
emphasis on procedure enforces the notion that the ends justify the means. It preoccupies the 
litigator to focus on winning through the skillful manipulation of the multifold layers of rules, 
leaving ethical and moral considerations to be rationalized by the ultimate winner once he has 
been determined. Sells notes that surveys of lawyers have suggested that fights over 
application of rules intended to curb misconduct have become one of the most common 
breeding grounds of incivility and abuse.
78
 Conditioned to believe in the need for an ultimate 
winner, mediation‟s promise of making winners of both parties suggests to these lawyers only 
an unsatisfactory “compromise-solution” rather than a true win. The implication is that the 
settlement possible from mediation would necessarily be a shallower result than that from 
litigation. For the competitive, the willingness to work together and to settle is seen as a sign 
of weakness. The better way to sort out a dispute is a fight to determine who was meant to 
win anyway. 
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Psychologically, when one is conditioned to believe in the necessity of conflict, one 
inevitably perceives his environment as hostile.
79
 This becomes a self-fulfilling prophecy 
where a militant moralism is viewed as an essential survival tool and ends up breeding 
intolerance. Alternative views become opposing views. The rest of the world may view the 
increase in one‟s range of responses to disputes as a sign of maturity, but the lawyer 
dismisses this as youthful idealism. Believing in the supremacy of legal reasoning over all 
other forms of reasoning, the lawyer assures the client that the only way to solve the problem 
is to validate one‟s claim by a fight in court. To improve their own chances of victory, parties 
are advised to hand over personal responsibility to experts, i.e. the lawyers. Compounding 
this is the lawyer‟s training to zealously defend the clients‟ interests above and beyond all 
other moral and ethical considerations.
80
 It is no wonder it is difficult to genuinely believe 
that the best settlement may actually be to help parties play a major role in a peaceful process.  
  
Presently, one of the most common pedagogical approaches for mediation is hence to 
involve the students in role-play exercises so they can practise collaboration and interest-
based bargaining. This gives them the competence to be a collaborative dispute resolver and, 
more importantly, to convert their attitudes. The role plays give them sufficient distance for 
them to remove some defensiveness, while also ensuring enough proximity to help them 
discover their own subconscious adversarial logic. They are led through experience to put 
aside previous notions of victory to discover that settling disputes collaboratively can be just 
as easy and even more fulfilling than through a collaborative paradigm. At the end of the 12-
week long module, many students do start to believe in the possibility of collaborative 
dispute resolution. Nevertheless, with little opportunity to practice these skills and the 
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enormous pressure to adopt adversarial attitudes in practice, it is often only a matter of time 
before they revert into the previous positional mode of conflict resolution. 
 
 
Insufficient Checks on Mediator Conduct 
 
In Singapore‟s Primary Dispute Resolution Centre (PDRC), mediators are retired 
judges or practising judicial officers. The two sanctioned approaches available in settling the 
disputes, “early neutral evaluation” and “binding evaluation”, are more evaluative and 
settlement-based to promote efficient and cost-effective disposal of cases.
81
 In many ways, 
the process is de facto a simplified adjudication. Lawyers are often uncertain of how they are 
to assist their clients in presenting their case or how they are to ensure the mediator remains 
neutral. This opens the door to the feminist critique which views mediation as a way to keep 
some issues (particularly those pertinent to women) out of the courts and hence out of the 
public eye.
82
 While the writer views that any suppression is rare and unintentional, there is 
nevertheless a concern that the mediator‟s conduct is not monitored and checked – except by 
parties who usually have little idea of what is appropriate mediator conduct. 
 
Many of the PDRC cases tend to be of low value, involve minor conflicts, but the 
clients for one reason or another were unwilling to follow their lawyer‟s advice to settle. 
Instead, of making time to understand these “difficult clients” and help them recognize the 
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value of voluntarily entering into a joint settlement, lawyers prefer to allow the mediator to 
“persuade” their clients, freeing them to work on other higher value cases. In the face of an 
authority as powerful as a practicing or retired judicial officer, and without prior knowledge 
of what is acceptable conduct, many parties do end up being “persuaded” to accept the 
proposed “mediated” settlement. 
 
While recognizing that this makes good business sense for the lawyer and does help to 
save the court‟s time and resources, the ready surrender of the advocate‟s responsibility to 
protect his client denies the system of an important check on the competence of the mediator 
and the fairness of the process and settlement. The advocate‟s duty towards the client exists 
beyond helping him present a solid case. He is also needed as a safeguard for the fairness of 
the process. In situations where mediators are accused of bias, the advocate can either serve 
to testify that neither parties were coerced into any settlement or to challenge mediators in the 
impartiality of their approach.  
 
Without emphasis on this safeguard, another two self-fulfilling prophecies result. 
Firstly, lawyers resist involvement in the mediation because they perceive that they are not 
useful in a process designed to pressure parties to compromise. Their absence arguably makes 
it easier for efficiency-driven mediators to pressure the parties. Secondly, mediators 
increasingly resist the lawyers‟ interference because they perceive that lawyers would be an 
obstacle to the collaborative process. When the lawyer is not treated as a partner in the 
process, he is likely to reciprocate competitively.
83
 The inevitable conclusion of these is that 
lawyers resist initiating mediation because they not only “risk” having the case closed for a 
lower fee than if it went to court, they risk having a dis-satisfied client who feels coerced into 
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a settlement. More crucially, the notion that mediators may act as pseudo adjudicators 
becomes increasingly viewed as acceptable practice. 
 
It is proposed that lawyers should be engaged in the mediation process as part of their 
professional duty towards their client. Even if they are not trained for collaborative dispute 
resolution, and may delay the proceedings, their involvement will give them necessary 
exposure and training in mediation advocacy. At the very least, it breaks the cycle. Lawyers 
would be challenged to consider how they can make best use of their time as mediation 
advocates while mediators would be challenged to monitor their own positions and methods 
more closely. Over time, lawyers and mediators would become more comfortable working 
with each other as they better understand each others‟ roles and skills. Lawyers would learn 
how to use mediation to help their clients reach a solution that well satisfies their interests 
and concerns.  And mediators would increasingly find solutions that are based on genuine 
responses to the clients‟ interests rather than a perceived need to be efficient that sees them 
trying to gaze into the crystal ball that is the court‟s mind. This is an arrangement that would 
ultimately benefit the parties most and further the use of the collaborative paradigm. 
 
 
Absence of Uniform Guidelines to Determine Ethical Mediation Practice 
 
 The proposed solution of having lawyers actively involved in mediation would only 
succeed if the lawyers and mediators have a common understanding of what is acceptable in 
mediation. Presently, there is a complete absence of guidelines specifically related to the 
expected conduct of the mediation advocate. Neither the Professional Conduct Rules nor the 
Codes of Conduct in the various mediation centres discuss the expected behavior of 
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mediation advocates, while they do cover the same for mediators, parties, and expert 
witnesses. In addition, despite having been tested by the courts since 1994, there is also no 
standardised code of conduct for all mediators. Mediators are accredited differently and the 
model of mediation practiced in Singapore varies greatly depending on the forum chosen. 
Each mediation centre has its own agenda and goals and what is acceptable mediator practice 
in one forum may be frowned upon in another. SMC mediators are guided by the SMC Code 
of Conduct while PDRC mediators are guided by the Model Standards of Practice for Court 
Mediators. As seen in the later discussion these are substantively different as the mediators 
have different goals. Apart from reaching a settlement, it is uncertain what are appropriate 
mediator and mediation advocacy techniques.  
 
The PDRC frowns on a purely facilitative mediation as being too tedious and 
resource-wasting compared to a more evaluative style. The Singapore Mediation Centre, on 
the other hand, prefers the empowering facilitative mediation style whereby the mediator acts 
as a discussion moderator for the parties and does not reveal his opinions on the substance of 
the matter. Evaluative styles are unacceptable and the mediator is supposed to remain neutral 
on the substance of the disputes. In Community Mediation Centres, mediators‟ key 
performance indicators are oriented around therapeutic goals and require them to play a role 
as social counselors exhorting neighbours and families on the value and methods of living 
harmoniously. Explicit counseling and evaluation are strongly discouraged in facilitative 
mediations because they may influence the parties‟ perception of the mediator‟s neutrality. 
Mere facilitation is frowned upon in evaluative styles as too tedious and resource-wasting. 
This diversity makes it very difficult to define a successful mediation where the process is the 
result. And, it makes it harder still to craft a standardized code of conduct for mediation 
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advocates who have to concurrently assist the mediator while ensuring that he is held 
accountable to the goals of mediation and fairness. 
 
Seeking a set of standard practices for mediation may seem to contradict the 
advantage of flexibility promised by mediation.  This diversity-consistency dilemma has 
afflicted the push to formalize mediation in several jurisdictions. The dilemma refers to “the 
multiple tensions between the desire to embrace diversity in practice through flexibility and 
innovation, on one hand, and the call to establish consistent and reliable measures of quality 
in mediation service provision through regulation on the other.”84 However, as explained by 
Nadja Alexander, “it is neither a question of diversity at the expense of consistency, nor 
flexibility over form. Rather decisions need to be made about the aspects of mediation that 
are most usefully standardized, and those best served by more flexible arrangements”.85  
 
As we continue forging ahead towards a superior dispute resolution system, the aim 
should be to determine some key benchmarks for mediation practice. Creating a code that 
describes the expected practices of all mediators would greatly facilitate the training of 
mediators and advocates who may then be properly accredited and held accountable to their 
work. When publicly communicated, the code and accreditation further enables parties to be 
reasonably certain that the mediator assisting them is properly trained and qualified.  This 
does not mean forcing an abandonment of all dispute resolution approaches in search for a 
mystical holy grail. It means creating transparent guides that establish what the core practices 
that should not be omitted are. If there are special conditions that make adherence irrelevant 
and counterproductive, these should be indicated clearly. The task will require a prioritizing 
                                                 
84
 Nadja Alexander, What‟s Law Got to Do With It? How the World is Regulating Mediation, conference paper 
presented at the 4
th
 APMF, citing NADRAC, A Framework for Standards (Attorney-General‟s Department: 
Canberra 2001) at 4 and 70-71.  
85
 Ibid. 
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 53 
 
of the different agendas and goals underlying the approaches now in use and should be done 
sooner rather than later for mediation to continue its progress as more than an alternative 
dispute resolution form but an appropriate one. 
 
The need for a coherent and consistent code for mediation practice has been 
recognized already in several jurisdictions like Australia, the USA, Ireland, and even Poland. 
The European Commission has even gone as far as to seek unity in this code across its 
member states.
86
 These developments give us good reason to believe that there may one day 
be a unified code for mediators around the world. But, for the purposes of this paper, the 
lesson to draw is that a unified code is important for all stakeholders – especially one who 
plays as vital a role as the advocate. It is what will facilitate education of mediators and 





A Top-down Pressure for the Use of Mediation 
 
It is heartening that the judiciary is spurring stakeholders in the law to recognize our 
common duty to “ensure that we are doing enough to contribute to the building of a congenial 
society for our future generations”.88 This vision undoubtedly underlies the push to create a 
unique mediation scene customized for Singapore. Since the early 1990s, the judiciary has 
led the promotion of mediation. Mediation was held up as a “non-confrontational and less 
costly process of settling problems”.89  
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It was observed by various high-ranking judges that mediation had been the primary 
means of dispute resolution before the English introduced the adversarial court system and 
that it was time to re-introduce it to reinforce Singapore‟s Asian emphasis on community and 
compassionate dispute resolution. Then-Chief Justice Yong first expressed this at the opening 
ceremony of the SMC where he highlighted in his speech that,  
 
“Mediation as a form of dispute resolution is not new. In fact, it is deeply embedded 
in the Asian culture. … (A)n important traditional Chinese philosophy is that 
compassion and kindness and duties and reason take precedence over law. I may add 
that they also take precedence over rights or entitlement. Consequently, lawsuits were 
avoided whenever possible. Disputes were usually dealt with by respected elders or 
third parties. The parties generally talked over their differences and tried to resolve 
them in a reasonable and respectful manner. To engage in direct confrontation in court 
was seen as a "loss of face", amounting to the washing of dirty linen in public. More 
significantly, it was also regarded as not properly valuing human relationships or 
according due respect to the other party, an abandonment of the sense of duty.”90 
 
Then-Attorney General and present Chief Justice Chan Sek Keong echoing this noted that,  
 
“In the past when there were fewer local lawyers, many trade disputes among local 
merchants were settled through mediation by their clan associations. Mediation is part 
of Asian tradition and culture.”91  
 
This was reiterated by Justice Goh Joon Seng in 1998, where he shared that, 
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 “Amicable resolution of dispute has long been part and parcel of the Asian culture. 
The long term benefits of maintaining social harmony through the exercise of reason 
and compassion were considered to be of greater value than the short term objectives 
of a rigid adherence to perceived legal rights and entitlements. More often than not, 
the parties in dispute would attempt to reach a settlement through negotiation. Such 
settlements were usually arrived at through the informal mediation of a village chief 
or a clan elder. The courts were regarded as an avenue of last resort. This attitude 
finds expression in a Chinese proverb which translated says "In death, avoid hell. In 
life, avoid the law courts".92   
 
As former-Chief Justice Yong highlighted, “judges are not, nor should they be, 
obliged to decide every dispute that arises in society. The courtroom should be a forum of last 
resort.”93  To this end, there has been a tremendous top-down effort exerted to define a 
mediation system that will match the social and economic conditions in Singapore. Noting 
the predominant culture of paternalistic trust in the authorities, and the insufficient 
understanding of the process amongst the public, courts have taken the initiative to direct 
cases for Court Dispute Resolution (CDR).
94
  This may be done with or without the consent 
of the parties
 
and failure to attend the mediation will be seen as contempt of court although 
the parties still retain the right to leave the mediation.
95
   
 
Given Singapore‟s small size, limited resources and high dependence on a strong 
fabric of social and business relationships, this top-down push for a quick settlement is 
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undoubtedly a calculated effort to increase public acceptance and awareness of a less costly 
process in terms of time, money, and relationships. Indeed, every system should be fine-
tuned to fit the needs and methods of their context. Nevertheless, it has been argued that 
pressure by the courts for the parties to mediate may affect the autonomy of the disputants in 
coming to mediation and may undermine the potential of mediation. One must be conscious 
of situations when incentives to settle are so strong that parties are in fact feeling compelled. 
When the balance is strained too far in favour of forcing parties to mediate, one should heed 
Lord Dyson‟s Court of Appeal concerns in Halsey v Milton Keynes General NHS Trust96 
(“Halsey”) where he had ruled that compulsory ADR would breach the right to fair trial as it 
would amount to an unacceptable constraint on the right of access to the court.  
 
However, this judgment has been criticized.
97
 Juxtaposed to the local situation, it 
could be argued that we are ostensibly still within the boundaries set as there is no explicit 
compulsion on the parties to engage in mediation.
98
 When considered in isolation, each of the 
incentives does not affect the voluntariness of the parties‟ attendance. Concerns are raised 
only when they are viewed as a whole package whereupon the pressure for parties to mediate 
becomes significant and it is hard to confidently affirm that they were not at least indirectly 
pressured to mediate. Perhaps, at this present stage of mediation when few know and even 
fewer trust the process, such actions may be necessary. Sir Anthony Clarke argued 
metaphorically,  
 
“It is of course a cliché that you can take a horse to water but whether it drinks is 
another thing entirely. That it is a cliché does not render it the less true. But what can 
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perhaps be said is that a horse (even a very obstinate horse) is more likely to drink if 
taken to water. We should be doing more to encourage (and perhaps direct) the horse 
to go to the trough. The more horses approach the trough the more will drink from it. 
Litigants being like horses we should give them every assistance to settle their 
disputes in this way.”99 
 
Nevertheless, what we are discussing here are neither horses nor anyone‟s right to 
drink. It could rightly be argued that it is even more crucial in this formative stage that care is 
taken to ensure the right foundation and framework is set. The urgency of identifying the 
correct guiding benchmarks is even more acute when viewed in the context of Singapore‟s 
diverse mediation practice which has made it hard to adequately and quickly prepare 
advocates and parties for their roles.  
 
 
Scarcity of Specialists Assisting Parties in Mediation Preparation 
 
At present, there are few lawyers who are adequately equipped with the necessary 
skills to shift their clients beyond the competitive paradigm of litigation and protect the ideals 
of interests-based dispute resolution. Of about 200 graduating students each year. Only about 
ten percent attend the mediation elective.
100
 The majority, schooled to defeat the adversary in 
court and contract, are unaware of the ideal methods of preparing for and engaging in a 
collaborative dispute resolution process like mediation.
101
 Few truly understand the potential 
in mediation to help clients attain a speedier resolution, personal empowerment, and long-
                                                 
99
 Clarke, Future of Civil Mediation , supra note 73 at [22] 
100
 Information based on the writer‟s first-hand experiences as teaching assistant in the National University of 
Singapore. 
101
 For a debate on the impact of legal education on increasing the adversarial nature of law students see 
Elizabeth Mertz and Brook K. Baker supra notes 80 and 81.  
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term problem-solving skills. Most only come across a short introduction to ADR where they 
are told, sometimes explicitly, that mediation is an “alternative” dispute resolution process 
that is second-best to adversarial forms like litigation and arbitration. Instead of trying to look 
beyond the box to understand the new demands of mediation, many lawyers try to help 
clients come to a faster solution by practicing in mediation the same advocacy skills used 
within the box of adjudication. The complete mismatch of tools with the goals and 
procedures results in an unsurprisingly frustrating endeavour. 
 
No doubt the scarcity of mediation advocates is in part due to the epistemological and 
economic reasons cited earlier.
102
 Even in America and the United Kingdom where the 
mediation industry is more established, lawyers do not always accompany their clients to 
mediations.
103
 Much depends on the custom of the area and to the type of case. Often it is the 
large civil cases where clients can afford representation that are more likely to see the 
presence of a mediation advocate than family or small claims disputes.
104
 With so few 
lawyers trained in mediation and the perceived economical disadvantage of mediation, it is a 
rarity to find firms in Singapore which publicize their ability to help with mediation 
preparation. This scarcity means that even if some enlightened clients sought mediation 
instead of litigation, it would be very difficult to find someone who is capable of providing 
real assistance to make the facilitative mediation a satisfying and fruitful experience. 
 
In tandem with the changing demands of the client and the court‟s push for mediation, 
collaborative dispute resolution skills should be an increasingly significant part of the 
advocate‟s education. More advocates should be led to recognize that their duty extends not 
                                                 
102
 See discussion on page 30 of this thesis. 
103
 Clarke, Future of Civil Mediation, supra note 73. 
104
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just to being effective in court but also during mediation.
105
 The modern enlightened lawyer 
should be equipped with an attitude that opens them to diverse approaches to conflict 
resolution – not just a competitive and adversarial one. As encouraged by the former Chief 
Justice Yong, they should aim beyond winning in court, making litigation a last resort. The 
more important goal should be to put their clients back on the track of their original 
businesses or to salvage damaged relationships before the disputes escalate into litigation.
106
   
 
 
Lack of Motivation for Practitioners to Invest in Bringing Positive Change 
 
At present, legal firms‟ billing structures reward litigation and discourage mediated 
settlements. The longer the lawyer fights in court, the more questions launched, the more 
motions fired, the more letters and memorandums unleashed, the higher the meter rockets.
107
 
Indeed, in one poignant incident for the writer, a divorce lawyer confronted him and accused 
mediators of being the “enemies of his profession”.108 The basis for the anger as was later 
unveiled was that his client had just agreed to mediate the differences with his spouse and this 
“drilled a hole in his rice bowl”.  
 
Many legal firms today are highly focused on their business needs. They view their 
ability to retain clients as determined by giving clients what they want rather than what may 
be in their best interests. Few make time to assess with the client the various possibilities 
available, rushing instead to predetermine on their clients‟ behalf what is best, often with 
their own business interests well in mind. This is aggravated by an increasingly mobile and 
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 Clarke, The Future of Civil Mediation, supra note 73 at [6] 
106
 Former Chief Justice Yong,  Speech for SMC Official Opening, supra note 52. 
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 This is standard practice for litigators in the common law system. 
108
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competitive world. Lawyers perceive that there is a good chance that clients will not stay 
loyal to them despite good service and advice. Hence, instead of doing their best to help the 
client come to a quick and effective solution, the preferred option is to keep them tied to the 
firm by prolonging the case.  
 
Supporting notions that mediation is merely a way to disenfranchise parties from the 
legal process and impose a quick compromise settlement is the significant emphasis placed 
on expediency in CDR which is advertised as “a quickest way to arrive at a result in a case 
without all the lengthy and difficult legal processes”.109 With efficiency being a top priority, 
CDR mediators inadvertently adopt more directive, interventionist, and outcome-oriented 
approaches. Settlements are based on the recommendations of the mediator who “evaluates 
the strengths and weaknesses of the case for the parties and provides a preview of a likely 
outcome at trial.”110 With such a disguised adjudicatory approach, it may be inferred that less 
effort is expended to empower parties to craft their own mutually beneficial settlements. 
 
Positioned at the forefront of dispute resolution, lawyers need to be challenged to take 
a broader view of their responsibilities. Facilitating the enforcement of legal rights along 
legal rules is important. But over-emphasis on this one mechanism leads to a legalistic 
society that becomes excessively dependent on legal rules to find solutions.
111
 It creates an 
unhealthy win-lose paradigm that is artificial in a world that possesses the technology to 
distribute the resources needed by the vast majority. A sure sign of this is the worrying trend 
                                                 
109
 CDR Pamphlet, supra note 88, in the section, “What are the Approaches Available in the Exploration of a 
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October 2008. 
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of lawyers failing to act in their clients‟ best interests112 and lawyers leaving the profession. 
The adversarial paradigm warps the legal practice from one that is in service of humanity and 
hungry for order, to one that views every other person, be it the judge, mediator, client, boss, 
or peer, as an adversary to fight and overcome. The disconnection this creates is grave. One 
way of addressing it is to place greater emphasis on collaborative skills and the role of the 
lawyer in a problem-solver in the students‟ legal education. This is arguably the more 
effective response to convince lawyers that advising clients to consider mediation and putting 
due effort in ensuring the mediation‟s success are part of the advocate‟s professional duties 
and the purpose of society‟s investment in their training. 
 
The complete protection and enforcement of social, economic, political and cultural 
rights sometimes requires lawyers to look beyond the law when resolving disputes.  Lawyers 
need to feel motivated to boldly and effectively provide the services that would facilitate this. 
Empowering a client with the choice of prioritizing his broader interests over his rights is a 
matter of social justice and is just as fundamental a human right as providing him the 
opportunity to have his dispute resolved in a court of law.
113
 It may not provide as much 
financial gratification at this early stage of formalized mediation practice. But, some interests 
truly are not measurable by money. Priceless is the freedom from a dehumanising obsession 
with legal rules. Invaluable is the ability to help parties overcome their fear of conflict and 
empower them to deal with future disputes in ways that are personally meaningful and 
socially healthy.  
                                                 
112
 Lock Han Chng Jonathan (Jonathan Luo Hancheng) v Goh Jessiline [2007] SGCA 56 at ara 41. See also 
Jeffrey Pinsler, Litigation and The Client‟s Right to Make an Informed Choice (2008) 20 SAcLJ 21 (Hereinafter 
“Pinsler, Client‟s Right to Make an Informed Choice”), and Attorney General Walter Woon, Speech at the 
Opening of the Legal Year, on 6 Jan 2007, available at http://www.sal.org.sg/Lists/Speeches/DispForm. 
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rose marginally from 3401 to 3476. 
113
 See paragraphs (5), (6), and (27) of the preamble of the European Mediation Directive which emphasize the 
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As is often required for the achievement and protection of any human rights, creating 
transparent and comprehensible standards is the essential first step to ready implementation 
and effective enforcement.  This thus is the deeper intent of the paper.  
 
The duties and practices described in the next part are only some of the most basic 
and crucial. They are not exhaustive and need to be applied with wise flexibility to the 
demands of the context. What was attempted was to highlight symptoms and trigger points at 
which the advocate‟s balanced action or inaction may be an appropriate response. The intent 
is to heighten the level of transparency as to what is excellent mediation advocate practice. 
Lawyers and their clients may then have clearer markers of progress and success, allowing 
them to set more realistic expectations. The proposed practices also act as the necessary 
safeguards in any dispute resolution process where the neutrality of a third party has vital 
implications on the validity of the final outcome. By allowing the lawyer to clearly envisage 
his role and guide his client to do the same, both would likely attain greater confidence in the 
process and be more willing to trust in it as a method of first resort to serve the interests of 
the client and the demands of social justice.  
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THE MEDIATION ADVOCATE 
 
Given the non-adversarial nature of mediation, it has been argued that the goals of 
mediation would best be achieved when lawyers are altogether excluded from the process. 
Carbonneau, for example, argues cogently,  
 
“Having attorneys interact with the divorce mediation process in their usual 
adversarial capacity is perilous and, in fact, threatens to compromise the viability of 
the process. Unless they espouse the dispute resolution values embodied in the 
divorce mediation, lawyers are likely to become a dysfunctional element in the 
process, not only jealous of its intrusion into their domain of competence, but also 
unable to adapt professionally to a situation of controlled and defused, rather than 
polarized and contentious, conflict.”114  
 
With few lawyers trained in collaborative methods of dispute resolution, few are comfortable 
and familiar with the methods needed for mediation to fulfill its potential. Instead, many view 
mediation either as an obstacle to overcome or an opportunity to exploit solely to their clients' 
advantage.
115
 Others simply reject the notion of mediation.
116
 Even the less adversarial may 
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 Thomas E. Carbonneau, Alternative Dispute Resolution: Melting The Lances And Dismounting The Steeds 
174 (1989).  
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 See John W. Cooley, Mediation Advocacy, (South Bend, Ind. : National Institute for Trial Advocacy, c1996) 
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prefer to omit themselves from the mediation process or find themselves lost on how to 
prepare their clients and when to intervene meaningfully to help clients reach their interests. 
Nevertheless, this paper supports Jean Sternlight‟s persuasive argument that, “attorney 
advocacy, properly defined, is entirely consistent with and supportive of mediation.”117 The 
problem lies with lawyers who instinctively adopt adversarial tactics without due 
consideration of whether it would truly be in the client‟s interests in the mediation process. 
  
This part shows how mediation advocates need not be mindless crusaders of pious 
hopes. They are aware that some cases may indeed truly be more appropriately dispensed 
through the court. And they know that despite the gladiatorial countenance necessitated by 
certain circumstances, their counterparts in litigation are not heartless pursuers of money, 
power, and prestige – at least not all of them. Mediation advocates recognize that both 
litigation and mediation are valid and valuable dispute resolution mechanisms.  And, they 
understand that each circumstance has an appropriate approach. To be an effective advocate 
for their clients sometimes requires them to be prepared to be collaborative.
118
 As Peter 
Robinson highlighted, mediation advocates understand that “competition is a response, rather 
than a rule, and the party using this approach will not create discord in the ongoing 
relationship unless provoked.” 119  Mediation advocates are aware of the possibilities of 
confrontation and the opportunities for cooperation and are well prepared to balance the 
cooperative and competitive strategies within negotiation.
120
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 Before describing in detail some of the fundamental tasks of the advocate in the 
subsequent chapters, this chapter will highlight three distinct defining attitudes of the 
mediation advocate. In being a problem-solver, the advocate shows his understanding of the 
many dimensions of human needs and motivations. He understands that winning is not 
necessarily defined by the annihilation of the opponent. As an astute collaborator, the 
advocate recognizes the power of conflict in serving as a platform for fostering meaningful 
human relationships. He knows that effective management of inevitable disagreements is a 
life-skill that is available for all who seek it. Lastly, he is an ethical practitioner who 
perseveres in uncovering the depth of human potential to build a society that is more 
compassionate and less confrontational. He challenges individuals to re-establish control over 





The mediation advocate sees his primary responsibility as helping his client solve the 
problem.
121
 He is more than a hired gun. The priority is to achieve a lasting and workable 
solution for his client not just to pursue a financially and emotionally costly legal result. From 
the outset, he works closely with the client to construct a clear picture of the interests and 
relationships at the heart of the dispute. He is sensitive to the broader implications of the 
dispute for the client and the other parties whose cooperation is needed for any settlement to 
work. A humanistic view of advocacy shapes and influences his approach in seeking options 
                                                 
121
 Jacqueline M. Nolan-Haley, Lawyers, Clients and Mediation, 73 (1998) Notre Dame L. Rev. 1369.  
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 66 
 




The advocate recognizes that the mediator is not a judge and that his role is not to 
persuade the mediator to agree with the merits of the dispute.
 123
 As a lawyer, he retains a 
professional duty to ensure that the final agreement is legal. However, as a mediation 
advocate, he avoids imposing his view of what is fair or getting drawn into arguing on behalf 
of the client for what is the perceived legal entitlement. The way he intervenes in the 
mediation shows understanding of the non-adjudicatory nature of the process and the goal of 
mediation to empower the parties to own and solve their own problems.  
 
Sharing a common goal of crafting a good substantive outcome, the advocate 
becomes a partner of the mediator by actively proposing steps that strengthen the mediation 
process. Interests underlying the client's position are explored and advocated together with 
the interests identified by the other parties as options for settlement are brainstormed and 
evaluated. Engaging in active listening and reframing, genuine efforts are made to motivate 
the parties to create unambiguous and operational commitments. Communication channels 
and working relationships are actively reinvigorated.  
 
Assessing the Mediation Advocate‟s Performance as a Problem Solver 
 
The above implies that the competence of a mediation advocate would be measured in 
significantly different ways from the litigator‟s who is normally more focused on obtaining 
one-upmanship in court, and who rarely explore collaborative long-term solutions. For the 
mediation advocate, his ability should be assessed through consideration of the following:- 
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 Whether the client gained a clearer picture of his interests and took ownership 
of the problem; 
 Whether the client had adequately weighed the benefits of collaboration 
against those from competition before he decided on his preferred approach; 
 Whether the mediator‟s work was not hindered by deliberate misinformation 
or omission of key facts by the advocate; 
 Whether the other parties‟ interests were properly appreciated and considered 
before crafting options for settlement; 
 Whether the client obtained an agreement that he would be happy and able to 
commit to, and that the advocate and client is confident the other party would 





To be a problem solver, the mediation advocate knows he must look beyond the 
adversarial arsenal to include dispute resolution tools from his collaborative tool-box. 
Motivating him is a well-rationalized belief that, “the smartest strategy in war is the one that 
allows you to achieve your objectives without having to fight”124 and not a mere aversion of 
conflict. He astutely recognizes that adversarial tactics are neither wrong nor unfair but they 
would more likely hinder the achievement of good results for the client during mediation.  As 
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Kovach argues, failure to negotiate in good faith
125
 would more likely provoke the other party 
to stone-wall attempts to craft mutually beneficial solution and mirror fault-finding 
behaviour.
126
 A good mediation advocate understands the value of the mediation process and 
the rewards for persevering in collaborative methods. He is likely to be one who shares 
Kovach‟s belief that “lawyers must not be able to use the process to gain adversarial 
advantage which intentionally disadvantages other parties”.127  
 
Assuming the role of an instrument of peace trained to help parties avoid an 
unnecessary and costly litigation process, the advocate strives to recommend a course of 
conduct that is “most beneficial to the individual client as well as other interested parties 
(e.g., grandparents and children) and society” and thereby “facilitate the fulfillment of the 
client's moral and legal family obligation.”128  In the course of the mediation, the advocate 
silently but actively listens to the other parties, not to identify the legal weakness in their 
presentations but to identify the interests he believes motivate them. With a strong prior 
relationship with his client, the advocate knows he is in a better position than the mediator to 




Assessing the Mediation Advocate‟s Performance as an Astute Collaborator 
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 The mediation advocate who is an astute collaborator would be observed by the client 
to be one who uses his legal expertise in a more versatile manner than the litigator. The client 
would recognize that he is in the presence of an astute mediation advocate by the following:- 
 There was a proper examination of who were parties to the conflict and their 
roles in contributing to a lasting solution; 
 The other parties (including the mediator) were not referred to as “enemies” or 
“opponents”; 
 The dispute was not referred to with combative terms like “war”, “fight”, etc.; 
 The legal and operational issues were discussed in crafting the solution; 
 There was sensitive awareness of the confidentiality required for some issues; 
 The mediation advocate sought to understand the client and the other parties‟ 
underlying motivations and address them clearly but tactfully;  and 
 There was adequate emphasis placed on each party‟s needs and concerns to 




 Before the introduction of ADR, the relationship between advocates and clients was 
traditionally a hierarchical one.
130
 Clients were often fully beholden to the advocates‟ 
decisions. They were unlikely to share much information beyond what they felt to be the 
problem. Advocates, in turn, rarely enquired for the interests beyond what was specifically 
presented to them. Unsurprisingly, opportunities for problem-solving and ADR were rare and 
even discouraged. For example, in 1959, the Wisconsin Bar Association had advised:  
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Lawyers spend too much time interviewing clients. This is very wasteful and costly for the 
client… Get at the client‟s problem immediately and stick to it. Don‟t bother to explain the 
reasoning process by which you arrive at your advice. The client expects you to be an expert. 
This not only prolongs the interview but confuses the client. The client will feel better and more 
secure if told in simple straightforward language what to do and how to do it, without an 




Advances in the understanding of psychology, communication, and conflict resolution 
heralded the shift from this hierarchical model to one that envisaged a broader scope of the 
advocate‟s fiduciary duties to the client. Recognizing that matters brought to lawyers are 
rarely purely concerned with the law and can often be better resolved by solutions beyond the 
law, enlightened policy makers have actively urged lawyers to embrace the possibility and 
benefits of moving towards a more collaborative dispute resolution process that can better 
address the parties‟ needs. The public themselves have become increasingly aware of ADR 
processes and are more open to sending their disagreements for an interests-based process.   
 
In the USA, ADR is an industry of its own with specialized advocates and centers 
devoted to resolving disputes beyond the courtroom.  In the United Kingdom, judgments by 
the highest courts have emphasized that "all members of the legal profession who conduct 
litigation should now routinely consider with their clients whether their disputes are suitable 
for ADR."
132
 It has even been suggested that lawyers who do not advise their clients without 
good reason may be penalized.
133
 In Singapore, the Court of Appeal, in interpreting Rule 40 
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of the Legal Profession (Professional Conduct) Rules (“Professional Conduct Rules”)134 in 
Lock Han Chng Jonathan v Goh Jessiline stated explicitly that, 
 
“Although an advocate and solicitor has a duty to pursue his client‟s interest vigorously, he 
should only do so with the informed consent of the client, especially when pursuing the 
client‟s interest is counterproductive or results in an overall loss to the client. Rule 40 of the 
Legal Profession (Professional Conduct) Rules requires an advocate and solicitor to evaluate 
with his client, in an appropriate case, “whether the consequence of a matter justifies the 
expense or the risk involved in going to court.”135 
 
The clear suggestion is that advocates have to actively try to understand what the client‟s 
interests are and together evaluate whether an advised method would be productive or 
otherwise. In fulfilling their fiduciary duties, advocates cannot merely inform clients of their 
decisions on how to move forward in resolving the dispute, but must ensure that clients 
understand what their consent represents. 
 
Most clients view their lawyers as reliable evaluators of the strengths and weaknesses 
of each side's case. Although most lawyers do try to convey all settlement demands and offers 
to their clients for consideration, they have a great influence on the clients' decisions on 
whether to accept the offer or meet the demand. Mediation advocates are conscious that 
having been hired for their expertise in dispute resolution, clients would rarely question their 
expert opinion of the advantages and disadvantages of a proposed settlement.
136
 They are 
conscious of the lawyer‟s power to influence clients' decisions both in ways that might not 
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serve the clients' own interests, 
137
 and also in ways that merely appear undesirable to the 
client but are in fact rational and favourable to the client‟s interests. Mediation advocates 
recognize that not only do they tend to be less influenced by various psychological 
phenomena, they also have an ability to influence their clients' decisions. They will carefully 
assess perceivably rational settlements as these do not always serve the clients' best interests. 
For example, where a client suffers from “loss aversion” and therefore has a strong desire to 
regain lost ground, the mediation advocate will not help the client maximize her utility by 
convincing her to treat the loss as a sunk cost. Similarly, where the client seeks equity or 
vengeance as well as a monetary recovery, the advocate does not help the client maximize her 




 Mediation advocates have a deep understanding of the need to balance well their 
professional duty to their clients and to the goals of mediation. They recognize that their role, 
and the power that comes with it, binds them with the responsibility of using that power 
objectively for the best interests of the client and for society. They understand that the client‟s 
best interests should be self-defined and not by the advocate‟s own sense of fairness. In 
assisting the client, the advocate should be unencumbered by anyone else‟s interests, 
including, and especially, his own.
139
 Mediation is not about forcing one‟s own client to 
compromise but about helping all parties achieve their interests by changing their attitudes 
towards conflict resolution.  
 
To this end, before the mediation, the advocate needs to shift from the paternalistic 
approach common in litigation and not decide autonomously on how to divide mediation 
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responsibilities with the client.
140
 Advocates have to embark on a deep exploration of the 
client‟s interests and manage his expectations. Having explained the possible costs and 
benefits of the different dispute resolution processes, he would ascertain that the client had 
voluntarily provided him with informed consent to proceed with mediation, based on the 
client‟s own assessment that it would best satisfy his interests. The client must have weighed 
the alternatives and decided that he preferred a method that looked beyond who was at fault 
and prioritized the creation of a forward-looking settlement. Hence, the advocate must 
continue this exploration of interests and investigation of the client‟s willingness to proceed 
throughout the dispute resolution process. He must be conscious that many interests are time- 
and fact-sensitive and a process that looked unappealing in the beginning may become more 
attractive as the parties discover more about each other‟s positions and perspectives. 
 
Assessing the Mediation Advocate‟s Performance as an Ethical Practitioner 
 
The mediation advocate‟s duty to the client is to achieve a settlement that satisfies the 
client‟s interests, and is deemed fair by the client‟s standards. Additionally, his duty to his 
profession is to ensure that the settlement also does not compromise the interests of the other 
parties and that it is fair in their eyes too. Failure to fulfill the later duty will result in a high 
chance of the other party not remaining committed to the settlement.  The client will hence be 
looking for him to do the following:- 
 Explores the client‟s interests and manages expectations; 
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 David Plimpton, Mediation of Disputes: The Role of the Lawyer and How Best to Serve the Client's Interest, 
8 ME. B.J.. 38, 41 (1993) at 45; Also Eric Galton, supra note 58, 69-72, for example, provides attorneys with a 
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 Explains the pros and cons of the different dispute resolution processes available 
for the client‟s choice; 
 Ensures the client‟s informed consent for the mediation advocate to act before 
each stage of the mediation process; 
 Helps the client to attain his best interests and also gain personal satisfaction at 
having done “the right thing”; and 
 Is transparent and forthcoming with the client about his personal interests and 
assumptions on the matter. 
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 ASSESSING THE SUITABILITY OF THE CASE FOR MEDIATION 
 
“The concern with the client‟s ability to make an informed decision as to the appropriate 
course of action goes to the heart of justice.”141  
 
 
As reiterated by the Singapore Court of Appeal in Jonathan Lock, one of the 
advocate‟s most important duties is to advise the client how best to resolve the dispute 
presented to him.
 142
  Understanding the dispute resolution processes and forums well, the 
advocate knows that litigation is costly and is seldom in the client‟s interests. When 
discerning the process that best promises the client a “win”, he is open to looking beyond 
adjudicatory processes for the one that gives an outcome that best fulfills the client‟s interests 
and creates the most value.
143
 As Former-Chief Justice Yong opined, “With a variety of 
dispute resolution mechanisms available, disputants can then match the forum to their 
particular dispute rather than being required to fit their dispute to the adversarial forum.” The 
mediation advocate understands that winning does not require the advocate to clobber the 
                                                 
141
 Pinsler, Client‟s Right to Make an Informed Choice, supra note 113. 
142
 [2007] SGCA 56. See also, Marshall J. Breger, Should an Attorney Be Required to Advise a Client of ADR 
Options? 13 Geo. J. Legal Ethics 427, 439-42 (2000) (discussing the extent of attorney's duty to advise clients of 
ADR options); Robert F. Cochran, Jr., Legal Representation and the Next Steps Toward Client Control: 
Attorney Malpractice for the Failure to Allow the Client to Control Negotiation and Pursue Alternatives to 
Litigation, 47 Wash. & Lee L. Rev. 819, 826-30 (1990) (discussing the balance between a lawyer's control, and 
the client's autonomy). 
143
 Former Chief Justice Yong‟s Keynote Address at IMC 1997, supra note 35. 
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 In fact, doing so may actually be a disservice to a client who needs the other 
party‟s services after the litigation.  
 
The adversarial advocate‟s information gathering goals and methods differ markedly 
from his collaborative counterpart from the outset.
145
 Following his investigations into the 
differences between those trained in mediation and those who were not, Riskin reported that 
those trained as mediators were generally more capable in empathizing with disputants and 
offering more emotional and interpersonal empathy. In assessing the suitability of the dispute 
resolution process, the adversarial advocate‟s objective would be to find out which process 
allows him to position the client more favourably in the eyes of the law. His questions would 
be aimed at placing the dispute in a legal framework. In contrast, a problem-solving advocate 
seeks information beyond the client‟s legal rights when assessing the most suitable dispute 
resolution process. Care is taken to ascertain and analyze the client‟s interests, expand 
resources, generate options and help clients arrive at solutions that are truly responsive to 
their needs.  
 
The mediation advocate‟s default preference is for a problem-solving approach which 
may help conserve precious time, energy, and financial resources, transferring them to 
creating a more satisfying solution for all parties. He recognizes that while direct negotiations 
had failed, adjudicatory proceedings are not the only recourse left for the parties. He 
prioritizes the client‟s interests and seeks to keep the outcome within the client‟s control. He 
is aware that an expert mediator may help bridge the differences between warring parties and 
                                                 
144
 Jacqueline M. Nolan-Haley, Lawyers, Non-Lawyers And Mediation: Rethinking The Professional Monopoly 
From A Problem-Solving Perspective, 7 (2002) Harv. Negotiation L. Rev 235; Andrea Kupfer Schneider, supra 
note 131; Carrie Menkel-Meadow, Aha? Is Creativity Possible in Legal Problem-Solving and Teachable in 
Legal Education? 6 (2001) Harv. Negot. L. Rev. 97; Carrie Menkel-Meadow, When Winning Isn't Everything: 
The Lawyer as Problem Solver, 25 (2000) Hofstra L. Rev. 905.  
145
 See Riskin, Mediation and Lawyers, supra note 22, at 43.   
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that mediation‟s informal atmosphere can defuse tension, facilitate direct communication, and 
reduce potential for future conflict. The mediation advocate opines that this should appeal to 
most clients and that his duty as an expert in dispute resolution is to spot the elements in a 
case which dispose it to mediation. Helping the lawyer to define these elements is the main 
goal of this chapter. 
 
 
Characteristics Of A Dispute Ideal For Mediation 
 
Determining whether a case is suitable for mediation may be paralleled with 
Michelangelo‟s view on sculpting.146 Michelangelo had described his work as mere chiseling 
away of the excess from each rock to reveal the magnificent sculptures that lay naturally 
within them. Indeed, while mediators and mediation advocates do affect the frequency, 
breadth, and depth of the settlement, they would also concede that it was the parties who 
recognized the situational factors and made it happen because it was in their interests that it 
happened. Before the mediation, the advocates and the mediator share the responsibility of 
studying a dispute to see if it has the requisite characteristics. Some of the more prominent 
characteristics are discussed below. Meant as a guide for advocates in assessing the suitability 
of a case for mediation, they are not an exclusive list and not organized in any ranking of 
importance. The significance of each factor is likely to vary with the competence of the 
mediation advocate, the nature of the conflict, and the nature of the parties.  Hence, while 
each factor carries significance  not all need to be present for a case to be suitable for 
mediation. 
 
                                                 
146
 Analogy taken from Michael P. Silver, Mediator Styles and Techniques, in Mediation and Negotiation: 
Representing Your Clients (Butterworths, 2001) 93-99, at 98. 
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There are ongoing relationships at stake 
 
The central quality of mediation, according to the Fuller, was its “capacity to reorient 
the parties toward each other, not by imposing rules on them, but by helping them to achieve 
a new and shared perception of their relationship, a perception that will direct their attention 
towards each other.”147 When parties have relationships that both expect to continue beyond 
the dispute, it would rationally be in the parties‟ interests to use a dispute resolution process 
that encourages collaboration.
148
 A primary value of mediation over adjudication is the ability 
to preserve and even repair the relationship of the parties.
149
 By helping parties to consider 
mutual interests, form a shared perception, and settle early, mediation enables disputing 
family members, business partners, or members of the same social circle, to move forward 
with a strengthened relationship from the present dispute. The positive experience at 
mediation further provides a platform to handle future differences. 
 
The mediation advocate should invite clients to assess the extent of their reliance on 
the other parties in future.
150
 In a dispute between family members, business partners, or 
fellow members of a public or private organization, the dependence may be very significant 
in that the settlement will only be made meaningful by the other parties‟ continuous 
commitment to it in good faith. Examples of such scenarios include when financial remedies 
have to be given in instalments, when both parties have to cooperate to complete a project, 
and when parties have distinct but complementary roles in the care of a third party. the 
mediation advocate should discuss the different effects of an adjudicative and mediated 
                                                 
147
 Lon Fuller, Mediation--Its Forms and Functions, 44 (1971) S. Cal. L. Rev. 305, 325. 
148
 Lim, The Role of Lawyers in Mediation, supra note 13. 
149
 Lawrence, Partnering With The Mediator, supra note 21, at 435. 
150
 Under rule 11F(2) Legal Profession (Professional Conduct) Rules, when acting for clients in a business 
related matter, advocates and solicitors must obtain sufficient evidence of the nature and purpose of the business 
and the relationship between the client and any other parties to the matter. 
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resolution and advise the client to consider which will best provide for his interests in the 
long run.  
 
The resolution has significant consequences for important third parties. 
 
Parties would be most persuaded to adopt a process that best satisfies their personal 
interests. However, the interests of third parties, like children in child custody disputes, often 
are critical in the choice of the process. When presenting the 17
th
 Subordinate Courts 
Workplan for 2008/2009 Chief Justice Chan Sek Keong stressed that “Parents who take an 
unnecessarily adversarial stance can worsen the dispute and obscure the real needs of the 
child.”151 This should be of concern for lawyers who have a role in resolving family disputes 
as more than 53% of divorces involve at least one child, and 48% involve children less than 
18 years old. Chief Justice Chan rightly noted that the adversarial approach often failed not 
only to consider the best interests of the child but to enable parties to perform their parental 
responsibilities. 
 
 Common customers, suppliers, employees or co-workers, government agencies, or 
business partners are examples of other categories of third parties in addition to family 
members. Mediation allows the disputing parties to jointly construct unique, detailed, and 
operational solutions that best accommodates the interests of these third parties. Advocates 
should advise the client to consider both the effects of the process and outcome of the dispute 
resolution on the third parties. Tensions in an adversarial process often get so high, that even 
                                                 
151
 The Honourable the Chief Justice Chan Sek Keong, Justice At The Subordinate Courts: Enhancing The 
Public Value Of Justice, Keynote Address for the 17th Subordinate Courts Workplan 2008/2009, delivered on 
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in the best case scenario, relations between the parties become so strained that third parties 
are left in a difficult position. The damage is particularly acute in child custody conflicts as 
the continued attention of both parents is important to his personal development. A prolonged 
legal battle may also add unnecessary trauma to the child. 
 
In commercial conflicts, the client should be invited to consider if the other parties 
may have influence over other business ventures and contracts. Where reputation is 
important, and where the industry circle is small, it is not rare to find a soured relationship 
with a former business partner leading to the loss of bigger customers and opportunities. 
Clients should be asked to consider how the adversarial process would affect the performance 
of other contracts, his reputation, the precedent it sets in the eyes of existing and future 
partners, and how in comparison, an interests-based process may lead to a strengthened 
relationship with the other party and a strong reputation that could offer a strong competitive 
edge. It would likely be unwise for advocates to engage in a detailed business assessment of 
the cost of the lost opportunities if the parties decide to litigate. Nevertheless, they should 
help their clients realize that there is a significant albeit indirect cost or gain from the dispute 
resolution process chosen. 
 
 
The outcome preferred is very specific and goes beyond financial aspects or seeking 
vindication 
 
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 81 
 
Clients frequently come to a lawyer seeking liquidated damages from the other party 
which tend to be a mere “proxy for more basic needs or objectives.”152 The party seeks this 
“proxy” and does not request for the specific remedy that is really needed because it is 
perceived as the only relief a court can grant. This may be true of litigation, but mediation 
opens up a much greater spectrum of options. While adversarial processes usually have a 
third party prescribe the settlement for the parties, mediation allows parties to use their 
creativity to work out joint solutions that can cover wider interests and deeper detail. This is 
most helpful in complex disputes involving several parties or issues such that a unique and 
clearly detailed settlement is necessary. Oftentimes, despite the conflict, the client is aware 
that the other party remains the one that best understands his needs and is best able to meet 
his requirements. This is usually the case for family conflicts and conflicts between old 
friends and business partners where parties have a long history of dealings with one another.  
 
The advocate should discuss with the client his interests and the options available at 
each dispute resolution process. Even in commercial disputes, financial remedies are often 
insufficient to restore the parties‟ interests, sufficing only to provide a hollow vindication of 
their rights. More useful would be a precise solution that limits existing damage and enables 
positive growth. Advocates should highlight that even if the judge or arbitrator prescribes a 
specific performance as remedy, the time-delay may render the remedy useless. Being 
ultimately a detached participant and constrained by rules and precedents, the judge‟s ability 
to order a solution that matches the parties‟ specific needs is severely limited.  
 
Advocates should ensure clients recognize that in mediation, they are empowered 
with the flexibility of working out the settlement on their own. Their active engagement 
                                                 
152
 Carrie Menkel-Meadow, Toward Another View of Legal Negotiation: The Structure of Problem-Solving, 31 
(1984) UCLA L. Rev. at 795. 
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increases the probability of obtaining a feasible solution, especially when the matter is 
complicated and the consequences are grave. While the advocate can provide useful 
objectivity in problem-solving and a helpful distance from any emotions in the disputes, 
parties who have a long history of dealing with one another, in the family or the industry, 
would have a better understanding of the context of the dispute and be more acutely sensitive 
to what can be requested and delivered by the other.  Should the preferred option require 
substantial cooperation from the other party, mediation would also help set the right 
atmosphere for such collaboration.  
 
  
Communication breakdown has a role in the dispute 
 
Many conflicts are more often started or aggravated by a failure of the parties to 
communicate their concerns accurately to one another, rather than a true mismatch of 
interests. Parties may have mis-prioritized the importance of certain issues to the other 
parties, misjudged the true interests of the other party, or mis-calculated their resolve to 
obtain a particular outcome. Such misunderstandings easily occur from an inability to express 
oneself clearly, or a cultural, generational, or contextual difference. Where such 
communication breakdown plays a significant part in the dispute, the mediator and the 
advocates can help reframe the parties‟ concerns so they can see that they have common 
ground. By promoting active listening and constructive responses, mediation further equips 
the parties with the tools to prevent future breakdown in communication.  
 
As the client shares his problem, counsel should look out for crucial factual gaps that 
occurred due to a failure to communicate with the other party. Advocates should be quick to 
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notice when a client appears over confident in his estimation of the other parties‟ intentions 
and resolve. When alone, it is easy for the client to think that his is a cast iron case and there 
is no need to waste time in mediation. People tend to be over-optimistic about their chances 
in litigation. Numerous experiments have established that even when two groups of persons 
were given identical information about a case and then randomly assigned to play the role of 
either plaintiff or defendant, the persons assigned to play plaintiffs were far more optimistic 
about plaintiff's chances than were defendants.
 153
 However, as experienced lawyers 
acknowledge, “a cast iron case is a rare bird indeed”.154 When faced with a client who shows 
strong prejudices and who habitually makes presumptive statements, counsel should try to 
sensitively ascertain the accuracy of the client‟s perception of the facts. If the client expresses 
uncertainty on factual issues, counsel should highlight the advantages of clarifying these facts 
in mediation rather than being surprised in court. Such clarification also goes a long way to 
bridging the gulf between the parties.  
 
 




One of the primary reasons why mediation was introduced in Singapore was to 
prevent the court from being clogged by cases concerning petty offenses and minor 
disputes.
156
 The adversarial contest in adjudication is emotionally taxing for most. Such non-
monetary costs of adjudication should be highlighted to the parties who may not be aware of 
alternatives that can protect them from such costs. In normal circumstances, parties would be 
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 Sternlight, supra note 8 at 297.    
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 Clarke, Future of Civil Mediation, supra note 73, at [20]. 
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 Lim, Role of Lawyers in Mediation, supra note 13 
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 See Former Chief Justice Yong, Speech for SMC Official Opening, supra note 52. 
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predisposed to choosing a process that is less costly and more efficient when the potential 
rewards of an adjudicated solution are small and the risks and costs are very high.  
 
Jonathan Lock was a prime example of a case where the costs of litigation far 
outweighed any benefits attainable. Following mediation, the respondent had agreed to pay 
$187.50 to the appellant for an accident between the appellant‟s motorcycle and the 
respondent‟s motor vehicle.  Costs were fixed at $1,000. Due to issues as to the content of the 
draft order of the court made by the judge conducting the mediation, and whether the proper 
sum for disbursements should be $290.35 or $230, appeals were made all the way to the 




This case should never have come this far. It would not, if the solicitors in this case had acted 
reasonably in the interests of their clients. A dispute involving a puny sum of about $60 
escalated into a contest of wills between two solicitors, resulting in wastage of judicial time 
and unnecessary expenditure in terms of court fees and disbursements which exceeded 
$100,000 even before the date of this hearing… Although an advocate and solicitor has a 
duty to pursue his client‟s interest vigorously, he should only do so with the informed consent 
of the client, especially when pursuing the client‟s interest is counterproductive or results in 
an overall loss to the client. Rule 40 of the Legal Profession (Professional Conduct) Rules 
requires an advocate and solicitor to evaluate with his client, in an appropriate case, “whether 
the consequence of a matter justifies the expense or the risk involved” in going to court. 
(Emphasis added.) 
 
Magistrate courts are filled with civil complaints where one party insists that the other 
party be punished by the state for having bumped into him, disturbed his peace, or refusal to 
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pay very small sums of money. Many of these seek a court order to win vindication of their 
rights rather than to solve their problems. Advocates need to help clients discern if it would 
be in their interests to do so. By over-committing resources to a small issue, would it be a 
case of winning the battle and losing the war? Noteworthy is the UK case of Carleton, 
Seventh Earl of Malmesbury v Strutt & Parker,
158
 where Justice Jack extended the Halsey 
principle that if parties unreasonably refuse to mediate that may sound in costs against them. 
According to Halsey, a losing party at trial may ask for the winning party in litigation to be 
penalized in costs if he can prove that the winning party had unreasonably avoided mediation. 
While advocates should not pretend to be their client‟s financial managers, their care for their 
client‟s interests should extend to advising them transparently on the projected costs, risks, 
and returns of each dispute resolution process. This would best enable their clients to choose 
a process that serves their interests and goals.  
 
 
The resolution desired is time-sensitive 
 
Many conflicts are time-sensitive. Delay in coming to a solution can cost parties even 
more than losing in court. In family conflicts, delay may lead to an emotionally draining 
uncertainty over the state of relations and the nature of interactions. In commercial situations, 
delay could distract limited time, energy and financial resources from other profitable 
opportunities. Generally, the more multi-faceted a dispute, the longer it takes for it to be 
resolved through litigation, and the tougher it is for a decision to be crafted that satisfies all 
the parties. A judge is ultimately a third party decision-maker who is unlikely to be more 
sensitive to the urgency and complexity of the situation than the parties. However skillful and 
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experienced he may be, judges would still be subject to administrative constraints in 
prescribing solutions. Consequently, even the “winner” in court may find the awards 
meaningless because of the time lapse. With the parties crafting the solution themselves, 
mediation provides the possibility of a speedier and timely solution that can bring about 
meaningful change to an unacceptable situation. In the least, the time needed for a solution is 
within the control of the parties. 
 
When discussing the case, the client should be asked to state and explain clearly the 
urgency with which the settlement is sought. The significance of an outcome can change 
dramatically with the lapse of time. This is true of nearly every conflict: family, commercial, 
social, and medical. If a client seeks a specific and speedy settlement, it usually requires the 
contribution of the other parties. This would inevitably mean mediation is more advantageous 
as it will not only be faster, but the process and outcome can be tailored to meet the time 
restrictions. Litigation not only takes a potentially long and uncertain amount of time. A court 
seldom can prescribe a solution that protects the winner from the losing party‟s indirect 
sabotage where he deliberately procrastinates or influences the winner‟s reputation with third 
parties. The advocate should consult his client on the possibility of such passive aggression 
and whether he has the capability and desire to face it even if he should “win” at court. The 
client should also consider how a jointly worked agreement with the other parties could be 
more meaningful given the urgency of the situation. 
 
 
There are few issues of law in question 
 
The extraordinary case of Jonathan Lock saw a notable comment by Chief Justice 
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We would like to conclude these grounds of decision with some observations on the role of 
counsel in pursuing their client‟s interests in a court of law where monetary claims are 
involved. The present case did not concern potential loss of life or liberty, physical or mental 
injury, injury to a person‟s reputation or even injury to his sense of pride. Instead, it was a 
case about dollars and “sense”. There was no high principle at stake. What was involved here 
was a paltry sum of about $60. Yet, both counsel, instead of … advising their respective 
clients to settle the dispute with minimum fuss and, therefore, minimum cost, proceeded to 
broaden the areas of contention between their clients unnecessarily and in a wasteful manner. 
 
Courts were created to deal with cases where the position of the law is uncertain.  
Nevertheless, present realities are that many disputes brought to the court are fact-intensive 
but touch on very few issues of law.
160
 Sifting through the witnesses, evidence, expert 
opinions, etc. in court often inflicts a tremendous cost on the parties and the court. Advocates 
should be sensitive to every possibility of protecting the client from such hazards. High risks 
and costs can be greatly minimized through mediation especially when there are hardly any 
issues of law in dispute.  Given that litigation is always a win-lose scenario, a risk-averse 
party would likely prefer mediation which guarantees a chance to meet at least part of his 
interests if not all.  If a client has a strong set of evidence and witnesses, he would likely get 
as good a result in mediation as compared to litigation. If he has a weak case, it would be 
even more advisable for him to use mediation. He is unlikely to get a worse result than in 
litigation and would further be able to avoid bad publicity.  
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Counsel should be able to assess the true nature of the dispute and the strength of the 
client‟s case before advising him on the process that is in his best interests. The client should 
always be informed of how clear the law is on the dispute, what is at stake and the realistic 
remedies obtainable from each ADR process. Parties who think they have little to lose should 
still be guided to consider the opportunity cost of engaging in a time and emotionally 
draining litigation. Parties who think they have much to gain in litigation should be guided to 
consider the likelihood that they would be able to obtain just as much at mediation if not 
more. Once the other party sees the strength of his case, and the opportunity that has been 
provided at mediation to escape punitive court-ordered sanctions, he would likely be willing 
to come up with favourable options targeted at fulfilling the client‟s interest and keeping the 
matter out of the court. 
 
 
There is an existing contract or legislation mandating the use of mediation. 
 
With the growing popularity of ADR, many private and public organizations have 
included mediation or arbitration clauses into contracts with their partners and stakeholders. 
A good starting point for an advocate considering whether to propose mediation to his client 
would hence be the existing contracts between the parties. Where there are no such 
contractual clauses, lawyers should then consider the likelihood of a case being ordered for 
mediation based on the larger body of rules surrounding the area of dispute. For example, in 
the construction and building industry, mediation is strongly encouraged in the standard 
contract form.
161
 In addition, for family disputes, section 50(1) of the Women‟s Charter 
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(Amendment) Act provides for the family court to refer the parties with their consent for 
mediation. Section 15 of the Community Mediation Centres Act (Cap. 49A), allows the 
Magistrate to refer the complaint to the Community Mediation Centre with or without the 




Traditionally, the orthodox view of commonwealth courts was that agreements to 
mediate were seen as void “agreements to agree” because they were too uncertain with regard 
to the specific process procedures and the requirement of “good faith negotiations”. 163 
However, with the growing awareness of the advantages of mediation, there has been a sea-
change in the courts‟ attitude recently. Most notably, with the recent English cases of Dunnett 
v Railtrack plc
164
, and Cable & Wireless plc v IBM United Kingdom Ltd
165
, and the 
Australian cases Aiton Australia Pty Ltd v Transfield Pty Ltd
166
 and Hooper Bailie Associated 




In Dunnett, Brooke LJ noted that even in situations where parties were initially 
unwilling to contemplate ADR, skilled mediators have nonetheless been able to achieve 
satisfactory results and a conciliatory atmosphere that were well beyond the powers of the 
courts. This challenged the conservative argument that agreements to mediate was 
unenforceable because it was impossible to ascertain and ensure parties would or could 
                                                                                                                                                        
proceeding either by way of arbitration or litigation, the parties ought to consider resolving their dispute through 
formal mediation. Similar encouragement for mediation is found in clause 38 of the main contract conditions 
published by the Singapore Institute of Architects. However, Soh highlighted that in neither industry was 
mediation mandatory before parties could proceed for arbitration. Both parties have to agree to mediate and 
when they do, the mediation will be guided by the Singapore Mediation Centre Procedure Rules. 
162
 Nearly all cases in the Subordinate Courts go through mediation in the Primary Dispute Resolution Centre.  
163
 Courtney & Fairbairn Ltd v Tolaini Brothers (Hotels) Ltd [1975] 1 WLR 297 (CA), Walford v Miles [1992] 
2 AC 125, Paul Smith v H & S International Holding Inc [1991] 2 Lloyd‟s Rep 127. 
164
 [2002] 1 WLR 2434.  
165
 [2003] BLR 89 (QBD).  
166
 [1999] NSWSC 996. See comments by Lye Kah Cheong, A Persisting Aberration: the Movement to Enforce 
Agreements to Mediate [2008] 20 SAcLJ 195 at ara 11, and Joel Lee, Mediation Clauses at the Crossroads 
[2001] SJLS 81-101 at 93 
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 (1992) 25 NSWLR 194.  
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negotiate in good faith. In effect, it recognised that mediation was a process that changes 
mindsets rather than requiring parties to start from a particular mindset to make it work. This 
decision was cited by Colman J in Cable & Wireless plc,  
 
“For the courts now to decline to enforce contractual references to ADR on grounds 
of intrinsic uncertainty would be to fly in the face of public policy as expressed in the 
English Civil Procedure Rules (CPR)  and as reflected in the judgment of the Court of 
Appeal in Dunnet v Railtrack plc. Rules 1.3 and 1.4 of the new CPR provide for 
court-ordered mediation, and use cost measures to punish parties that unreasonably 
resist mediation.”168  
 
Further, in reference to arguments that the procedural rules and logistics requirements may be 
hard to ascertain, Colman J noted that by binding the mediation procedure to be used to the 
one stipulated by the Centre for Dispute Resolution Centre, there was sufficient certainty for 
it to be enforced in law. 
 
Likewise in Australia, Einstein J in the Australian Supreme Court noted in Aiton v 
Transfield that a similar vagueness about a “good faith” obligation exists in many enforceable 
commercial contracts. “The court hence cannot be too ready in striking down a contractual 
clause as void if it is possible to attribute a meaning to an apparently vague term that 
corresponds with the parties‟ intentions.” Einstein J also suggested that “[G]ood faith is not 
co-extensive with selflessness.” Rather than mandating each party to submit to concession 
after concession, all that good faith requires is that the parties subject themselves to the 
process of mediation. 
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This was later affirmed in Hooper Bailey v Natcon by Giles J who reiterated that the 
focus should be on the process provided by the dispute resolution clause and as long as the 
clause did not at any stage provide for an agreement to agree, it is in principle enforceable. 
Noting that, “what is enforced is not cooperation and consent but participation in a process 
from which might come an agreement”, he distinguished an agreement to participate in the 
process to an agreement that mandates parties to come to an agreement. The earlier is 
enforceable and the later is not. It has been suggested that the key to the enforceability of an 





These decisions show that the English and Australian jurisdictions are now more 
willing to enforce mediation clauses in line with public policy favouring the use of mediation. 
There has been no local case concerning the enforceability of mediation clauses, making it 
uncertain if the clauses are in effect enforceable in Singapore. Nevertheless, local 
commentators have followed these cases closely and put forward strong arguments for local 
courts to follow this trend should the case arise, with the proposed remedy being to require 




With the Court of Appeal‟s exhortation in Johnathan Lock for lawyers to consider the 
client‟s best interests in choosing the dispute resolution forum, it is likely that the academics‟ 
views would be prophetic. Given the judiciary‟s support for mediation, where advocates 
come across such a clause in a contract between the parties, it would be advisable to seek its 
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enforcement through a purposive interpretation in line with public policy. Based on the 
guidelines in the dicta of the cases mentioned above, advocates should advise their client that 
courts would likely enforce the clause if:- 
 
(a) There is certainty as to when the mediation will start and end; 
(b) There is certainty as to the rules used during mediation plausibly through 
reference to the rules of an established mediation institution;
171
 and 
(c) There is no obligation that the parties settle their dispute in mediation, only for 





The time is ripe for mediation 
 
The time at which mediation is called is crucial. Parties can engage in mediation at 
any point of the dispute. In Singapore, parties have been known to start a mediation process 
even when their case has reached the Court of Appeal. When to call for mediation demands 
diligent assessment by the lawyer of basic criteria like whether there was enough information 
and if all the parties were in favour of mediation. 
 
Advocates need to be acutely sensitive to the willingness of the parties to start 
mediation. Some practitioners have observed that, “a dispute which has been referred to 
mediation at an early stage stands a better chance of being resolved. If the decision to mediate 
is made at too late a stage, the parties may not be able to settle because of the amount of 
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acrimony which has been generated, and the costs which have been incurred.” 173 
Nevertheless, jumping into mediation when the parties are uncommitted to making it work or 
when they are unsure of what is at stake and who needs to be involved increases the 
probability of a disappointing experience.   
 
For all the warnings that the advocate may give about the protracted and costly nature 
of legal proceedings, clients may not be convinced until they have started the process and 
become enmeshed in the legal battle. It is possible hence that parties become fatigued 
midway through judicial proceedings or that extra-judicial developments change their minds 
about the feasibility of mediation. Advocates should diligently stay in tune with the changes 




 Confidentiality is important to at least one of the parties 
  
 The protection afforded to the privacy of the parties is one of the greatest advantages 
of mediation.
 174
 In a trial, parties have no control over publicity of what is revealed during 
the proceedings. In the highly connected world today, the risk of a loss of face and damage to 
one‟s standing in public is real and hard to control. Even if one emerges as the ultimate 
“victor”, the emotional and mental harm done by having one‟s private life thoroughly 
investigated and exposed in the media may not be remediable.  
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Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 94 
 
Advocates need to ensure that parties are duly warned of the public nature of court 
proceedings and advise them that they can choose to shield themselves from this through 
mediation. There should be a proper weighing of the importance of keeping private and 
confidential this dispute and the information that may need to be revealed to find a solution. 
Privacy is important in a society where the concept of “face” is highly regarded. Airing one‟s 
disputes publicly is rarely desirable in view of the importance of preserving “face” in family 
matters and of preserving business advantage when the dispute is commercial. 
       
 
When Mediation May be Inappropriate 
 
 Some or all of the above factors should be present in the majority of disputes. Rarely 
will there be cases where all factors are present or absent. The suitability of each case for 
mediation has to be determined ultimately by the importance of each factor to the case, and 
the degree to which each factor is present. Advocates, however, need to be aware of some 
other factors which could make mediation unsuitable for the dispute. This section analyses 
three such factors:- 
 
 
Criminal charges will be pressed against a party in the mediation.  
 
In cases where an advocate suspects or knows that a criminal offence has been 
committed, the advocate would be in a conflict between his duty to the state and to the client. 
In litigation, the state would require him to dismiss himself as he would have recognized that 
he cannot legitimately defend his client and uphold his duties as an officer of the Supreme 
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 In mediation, regardless of whether the offence was carried out by the client or any 
other party, its likely presence should activate the advocate‟s internal alarms. The CMC Act 
also specifically forbids the mediation of “any seizable offence under any written law”.176 
 
From a jurisprudential perspective, criminal offences are harms done to the state 
which necessitates penalties exacted by the state on the culprit. When the court hands down a 
decision, it is not only resolving a dispute between the parties, it is also acting as the trustees 
of the public interest and espousing social norms. Neither the mediator nor the advocates nor 
the other parties are empowered to represent the state in deciding the best remedy for the 
criminal offence. In Singapore, intentional omission in the giving of information regarding a 
known offence constitutes is itself an offence under s202 of the Penal Code (Cap. 224), 
punishable with up to 6 months imprisonment and a fine. As the former Chief Justice Yong 
emphasized, “The judiciary is the custodian of the rule of law. It alone is responsible for 
balancing competing values, enunciating, applying and enforcing the rule of law. Its decision 
acts as a standard for future community behaviour. It sets a precedent for the resolution of 
subsequent disputes of a similar nature. The continued growth of mediation does not mean 
the demise of adjudication.”177 
 
Advocates should be vigilant for criminality in the disputes brought before them. In 
family disputes, advocates need to pay particular attention to possibilities of spousal or child 
abuse. For commercial matters, the more serious offences that would require a court‟s 
attention would include fraud, theft, or corruption. In medical disputes, advocates should look 
out for cases where there is culpable negligence. When a criminal offence is suspected, the 
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advocate should respectfully advise the client that it would be unlikely that mediation can 
provide a meaningful settlement. This is simply because the advocate has become the 
representative of one of the most important parties to such a case, i.e. the state. 
 
 
Where There Is An Important Public Policy Interest 
 
Some cases are of interest to the state as the outcome would change and set important 
precedents for public policy. Precedents go beyond the legal sphere to include other public 
arenas such as public health, safety, and general well-being.
178
 These should be settled in 
forums where the state is properly represented by a judge or magistrate. Similar to how the 
mediator, advocates and parties are not empowered to represent the state in criminal matters, 
they are also not authorized to decide or hide matters that may have a significant impact on 
public well-being. On the other hand, lawyers need to be in tune to when litigating a dispute 
may not be in public interest. An example is in medical disputes where it has traditionally 
been very difficult to prove medical malpractice in court. In Singapore, there is a push to 
mediate medical disputes with the real concern that allowing every incident of malpractice to 
be brought to court would open the floodgates for claims and lead to a damaging reduction of 
trust in the medical profession. This would lead to both a surge in healthcare and insurance 
costs and a reduction in the number of doctors - two factors which will combine to drive up 
medical costs.
 
 Nevertheless, the writer recognizes that debate on this remains divided. There 
are also fervent advocates for doctors not to be exempt from the same duty of care expected 
of the average man, and that the possibility of civil suits would force them to be more careful, 
which is good for the profession. 
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Public policy is rarely clear. Social developments necessitate policy changes over 
time. Developments in medical care have made many formerly accepted methods of medical 
treatment obsolete. Post-September 11, countries became caught up in a new wave of 
nationalism and protectionism in their public policy. And, in present times, in the wake of 
record-breaking severe natural catastrophes, environmental concerns have become a more 
important element in public policy than before. It is never easy to recognize from the 
beginning what kind of impact on public policy a dispute may have. Nevertheless, it would 
be prudent for advocates to be advised of the professional standard-of-care guidelines if there 
are any, and if the settlement may open the door to significant reforms in these guidelines. 
Also, if an action in dispute challenges long established practice, the advocate should 
cautiously assess the possible impact on parties beyond the dispute. Where it is clear or 
strongly probable that the case would lead to a review of an important public policy, of the 
law, or of some legal constructs, the advocate needs to weigh his client‟s interest with the 
larger interests of society. 
 
 
A Party Is Irrational And Dedicated To Acting In Bad Faith 
 
Few parties would be excited about the prospect of cooperating with the very people 
they had contemplated bringing to court. By the time an issue is brought to an advocate for 
legal advice, there is likely to have been a severe breakdown in communication and trust. 
Whether or not mediation will work depends significantly on the trust the mediator and the 
advocates can restore to the parties‟ relationship. In most cases, with some effort and visible 
sincerity from all sides in coming to a joint solution, the mediated settlement would 
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materialize. However, where the dispute involves allegations of fraud or other disreputable 
conduct, the advocate needs to assess if there is sufficient confidence between the parties in 
each others‟ future conduct. 
 
Mediation is aimed at having the parties come to a joint solution through restored 
communication with each other. However, on some occasions and for varying reasons, there 
would be parties in the dispute who appear determined to hinder progress. Changing positions 
repeatedly, being accusatory, hiding facts, refusing to commit, excessive self-righteousness, 
and being disruptive and rude, are just some types of bad faith behaviour that would inhibit 
the development of a satisfactory mediation process and outcome. If one or more parties act 
in obvious bad faith, it would be doubtful if there will be effective communication much less 
a satisfying solution. The advocate needs to recognize when prolonged bad faith has made it 





 Accurate matching of a case to the appropriate dispute resolution forum is the first of 
several crucial duties of the advocate. Many, if not most, cases possess elements suited for 
mediation. The real determinant is whether an advocate is more comfortable with the 
interests-based approach or the adversarial rights-based one. A lawyer who believes that the 
client‟s interests would likely be better satisfied through collaboration, would likely assess it 
to be worth the while to attempt mediation for the majority of cases. While vindictive clients 
exist, most will also appreciate a business-friendly lawyer who has the courage to offer an 
honest measure of their client‟s costs and chances in court and in mediation. The factors 
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highlighted in this chapter should hopefully inspire lawyers to realize that they can and 
should play a more important role than just being a mouthpiece and a hired gun – unless they 
choose not to.   
 
A basic assessment tool is proposed at Annex B to assist the mediation advocate to 
determine whether a dispute has a higher chance of meeting the client‟s best interests. Upon 
listening to the client, it is important for the mediation advocate to be able to provide accurate 
and timely diagnosis of an adequate dispute resolution process by matching the profile of the 
dispute to the process. The tool also encourages the advocate to consider where his strengths 
and limitations lie vis-à-vis each case.  
 
In competitive and efficiency-driven worlds accustomed to the adversarial approach, 
it may indeed seem difficult to persuade a client to accept that a collaborative approach may 
be more useful. However, the reality is that while few clients like to feel victimized, few like 
to feel like a bully as well. The next chapter follows on by considering how an advocate can 
rationally persuade and prepare his client for mediation. It details how an advocate can 
increase the client‟s confidence in an unfamiliar dispute resolution method and ensure an 
informed and voluntary engagement of the client in the mediation. It seeks to break down 
what may seem an impossible task into many simple small steps as the advocate tries to help 
the client understand the goals of mediation, how the process works, and the roles of all the 
parties present. It enables the lawyer to move beyond being an expert in the law for his client 
to one who truly serves as the advocate of his client‟s interests.  
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PREPARING A CASE FOR MEDIATION 
 
This chapter considers the activities of the mediation advocate in the period after he 
has privately assessed that the case is suitable for mediation. A mediation advocate does not 
enter the conflict with the same mental landscape as his litigation counterpart. While the 
litigator may view his role as a field marshal in a battlefield, the mediator perceives himself 
more akin to the construction contractors. He surveys the terrain of information with a very 
different intent and very different tools. He looks for information not to assemble an arsenal 
of arguments and counter-arguments designed to cut off any approach by the other party.  
Instead, he organizes the information to become essential raw materials that will bridge the 




Strategically, it is important for the advocate to start outlining the goals and theme of 
the mediation plan. This chapter will describe in detail some of the steps to communicate his 
assessment of mediation‟s suitability to the client convincingly, explaining how he foresees 
the collaborative approach to be more in tune with the client‟s needs. It will also consider 
how the advocate can be prepared to sensitively clarify any doubts that may arise through a 
diligent review of the documents and logical estimates of the client‟s interests and options.  
Further it proposes some ways for the advocate to actively demonstrate his empathy with his 
client‟s priorities so he would likely react more positively to the advocate‟s attempts to shift 
him from an adversarial paradigm to a collaborative one.  
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An advocate who arrives with a detailed communication strategy centred on the 
client‟s needs and interests is more likely to give the client confidence in the mediation 
process and in the advocate. Since Jonathan Lock, the duty to match the process with the 
client‟s interests has become even more imperative with the Court of Appeal explicitly noting 
that rule 40 of the Professional Conduct Rules specifically requires the advocate to evaluate 
with the client whether the consequence of a matter justifies the expense or risk involved.
 180
 
By anticipating the client‟s reluctance and questions, the advocate can recognize where more 
information may be needed.  When he meets with the client, he can then effect the “proper 
risk-benefit evaluation pursuant to rule 40 to determine the preferred course of action. The 
details of this interaction will be considered in the next chapter. 
 
 
Reviewing The Relevant Documents 
 
Like in litigation, the first step must be to review the pleadings (if any), the relevant 
documents and the correspondence between the parties. If without prejudice negotiations 
have been conducted, the last offers made by the parties should be noted.
181
 All these will 
help to map the breadth and depth of the conflict by:- 
 
i. Identifying underlying needs and interests; 
ii. Ascertaining the relevant law; and 
iii. Recognizing the available evidence and determining what other information 
may be needed. 
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Identifying Needs and Interest 
 
 The main question the mediation advocate needs to keep in mind when reviewing the 
documents are the client‟s actual interests in the dispute. Following Fisher‟s advice, this is 
much simpler than imagined and simply requires the advocate to ask two questions: “Why?” 
and “Why not?”182 It calls for the advocate to put himself in the shoes of the client and the 
opposing advocate and ask why he would be taking a particular negotiating position. What 
could be the desires, concerns, fears, and hopes behind it? What desires, concerns, fears, 
hopes are precluding him from embracing your negotiating position? Are they legitimate? If 
not, what can you do or say to help the opposing side see that they are not legitimate? If they 
are legitimate, what can you do to modify your negotiating position so that the opposing 
party‟s needs and interests can be better satisfied?183 
 
Interview notes, pleadings, and other documents should enable the advocate to 
estimate the significance of issues like relationships, third party interests, future interests, etc. 
These may not have been flagged by the client initially. But, this is more likely due to the 
client not realizing that there was a way to address those concerns, than them being 
unimportant. The advocate needs to be sensitive to hints of long-term or specific interests that 
cannot be addressed in litigation. These can be brought to the client‟s attention while he 
highlights his assessment that attempting an amicable settlement may lead to an outcome that 
is more able to fulfill his underlying interests. The more exhaustive a list of interests the 
advocate can develop during the review, the more likely the mediation process and outcome 
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is likely to be successful. When in doubt, there is little to lose by checking this with the client 
compared to the risk of omitting what may turn out to be crucial. 
 
The main challenge for the advocate is to avoid projecting his own value-laden 
perceptions onto the client. Clients may weigh their interests differently due to their personal 
values or advice from others. Advocates need to stay open to the client asking for a remedy 
that differs sharply from what they feel was due. This is often the case when it comes to 
issues concerning one‟s reputation and psychological trauma. Even the courts find it hard to 
give a satisfying estimate to the monetary value of such damage. Mediation is particularly 
useful in such circumstances as it allows parties to consider non-monetary solutions, like a 
simple but sincere apology. Ownership of the process is the client‟s and a vital part of passing 
on this ownership is in helping him find his voice and acknowledging his interests.  
 
 
Ascertain the Relevant Law 
 
 Ascertaining the relevant law on the issue is useful for several reasons:-  
 
Firstly, mediation has to proceed in the shadow of the law.
184
 While mediation allows 
the creation of remedies that are beyond the powers of the court, it does not allow remedies 
that go against the law. Any advice the advocate provides must not only be workable but 
legal.
185
 The advocate should have a ready assessment of the legal implications of the options 
that the client is interested in proposing at the mediation. 
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Secondly, the client would be much more confident in the abilities of the advocate. 
The layperson‟s best estimate of a lawyer‟s value is inevitably determined by the lawyer‟s 
visible understanding of the law. The advocate may impress the client by additional skills in 
business or family matters but it is ultimately his legal know-how that sets his advice apart 
from that of a business consultant or a family counselor.  
 
Thirdly, having an estimate of the client‟s legal position helps to establish his best 
alternative to a negotiated agreement (BATNA)
186
 and is useful for crafting a good mediation 
strategy. The reason for establishing the client‟s legal position is not to determine whether 
mediation is suitable. It is to ensure that the parties have a realistic sense of the alternative 
possibilities if they do not settle at mediation. Often, knowing the law is what enables a 
reliable expectation of the outcome in court. Some lawyers opine that only clients with a 
weak legal position would accept mediation. This is not always true. A client with a strong 
legal position is just as likely to accept mediation if there are interests that lie beyond winning 
vindication in court. Similarly, a client with a weak legal position may actually be in a very 
strong negotiating position because his future cooperation is needed by the other party.  
 
 
Recognize the available evidence 
  
Theoretically, an advocate is not required to prove the client‟s case in mediation. 
There is no discovery phase requiring advocates to disclose information to each other. 
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However, an advocate must recognize information that will help the mediator and the other 
party better understand the client‟s perspective. Consolidating the evidence also enables the 
advocate to establish the client‟s interests and crystallize the viable options. It helps the 
advocate to assess the strengths and weaknesses of the client‟s case relative to the other 
party‟s. This will facilitate the calculation of the prospects of success at trial. 
 
By prudently choosing evidence to present to the mediator and other parties, the 
advocate can ensure that the correct signals are sent.
187
 The advocate certainly is right to feel 
duty-bound to prioritize evidence that strengthens his client‟s negotiating position. 
Nevertheless, he must keep in mind that in mediation, an important goal is to re-create a spirit 
of collaboration between the parties. Any hint that one party is intentionally concealing or 
misrepresenting facts can severely damage the process. On the other hand, if parties show 
that they are ready to discuss the issues honestly and openly, substantial goodwill can be 
generated. This would go a long way to ensuring that the final settlement is comprehensive 
and would be fully executed.  
 
Seasoned advocates have recommended a minimalist approach towards presenting 
documents at mediation.
188
 Only documents necessary to establish the background and 
highlight the key issues are presented. The test is whether the documents sufficiently clarify 
the client‟s concerns. There will not be any pressure to prove the veracity of the evidence as 
the intent is not to establish rights or blame.  
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Knowing the evidence allows parties to overcome misunderstandings of each others‟ 
position. This is particularly true when it comes to the way damages are calculated. In 
professional disputes, expert reports, witness accounts, and information on the standard 
industry practice should be forwarded to the mediator and the other parties well in advance of 
the mediation. In scientific or technical matters, advocates must decide on which expert 
reports would help the mediator to develop a working understanding of the matter at hand 
and the issues dividing the parties.
189
 When there are several witness accounts that seem 
important in explaining the client‟s case, it would be advisable for the advocate to summarize 
them, keeping them concise and directly related to the core of the dispute rather than just the 
peripheral matters. In all likelihood the effort would smooth the negotiations on the nature 
and quantum of remedy. 
 
Faced with a client who is concerned about making too many disclosures that may 
leave him vulnerable should the mediation fail, the advocate should reassure him by 
reiterating the confidential and without prejudice nature of the proceedings. With the clear 
and concise provision of relevant evidence, one essentially sets up the mediator to explain 
and re-emphasize the significant points in favour of the client‟s case when it comes to a 
private caucus with the other side. This can be orchestrated most effectively with a 
combination of the well-prepared client who uses exhibits, charts, copies of relevant 




When both parties work honestly with genuine intentions to address each other‟s 
underlying needs, the efforts will likely make available a larger spectrum of options for 
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analysis and selection. On the other hand, if parties fail to reciprocate openness in disclosure, 
the negotiations will likely end in deadlock. Discovering options that leave all parties better 
off is impossible without openness. As Mnookin notes, “The process of conflict resolution 
affects both the size of the pie and who gets what size slice.”191 In the search for the relevant 
evidence, advocates will need to remind parties to consider how they can maximize the pie by 
channeling resources that would be spent on court and legal costs towards creating a 
satisfying mediated settlement. 
 
 
Understand The Relationship Between The Client And The Other Parties 
 
An essential element for the creation of a settlement from mediation is the restoration 
of working relations between the parties. Unlike a litigated outcome which sees a binding 
settlement imposed by a third party, the settlement obtained through mediation is binding as a 
contract. Parties are expected to be actively involved in crafting this settlement making it one 
that they would be happy to commit to. An evaluation of the possibility of engaging in such 
discussions requires an understanding of what was the relationship before the dispute and 
what new arrangements are needed to reflect the client‟s needs and interests.  Important 
questions include: What commercial arrangement exists before the dispute? Based on past 
and future opportunities, what solutions may be available? What is the common practice in 
the industry? How can the client obtain personal closure and move on with his life?  
 
Answers to these will also enable the advocate to start considering the steps that can 
be taken before and during the mediation to ensure a satisfactory process that meets the 
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parties‟ best interests. The advocate would also be able to make important comparisons for 
the client between the foreseeable outcome from mediation and the alternatives. The effects 
of the dispute resolution process chosen on the interests of third parties should also be taken 
into consideration. Mediation is the process that allows them maximum direct control of the 
impact of the final outcome on the lives of parties not directly involved in the mediation. 
Examples include those of children, other business partners, or even matters of public interest 
like in medical cases. 
 
 
Estimate The Other Parties’ Interests 
 
Having reviewed the documents for the client‟s interests, legal position, and the 
evidence supporting the preferred outcome, the advocate should consider what the other 
parties‟ interests may be. While research and analysis may enable one to predict the interests 
with reasonable accuracy, advocates need to guard themselves against overconfidence in 
one‟s predictions. Estimating at the other parties‟ interests is largely for the purpose of using 
them to start the client considering the issues from the other parties‟ perspectives. The 
primary goal is to help the client see that there are multiple possible motivations, not just the 
one that seems immediately obvious. The effort helps clients to empathize more with the 
other parties and recognize the legitimacy of their positions. This is invaluable in the 
formation of a cooperative spirit in the mediation. The advocate can also use these estimated 
interests to engage the client in an exercise to brainstorm possible options that meet those 
interests and the client‟s own. Accurate guesses will be a useful bonus in facilitating the 
speedy and successful conclusion of the mediation. 
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The advocate should also reflect on the evidence that the other parties may have to 
prove their case.  These would reveal the issues that are of concern to them and provide a 
more balanced view from the other perspective.  He should be able to detect from any 
evidence shared whether the other party is operating from a competitive or collaborative 
frame. This will allow him to modify his methods accordingly for the benefit of his client. 
 
 
Generate and Prioritize Options 
 
With an estimate of the interests of the parties involved in the mediation, the 
advocate‟s task is to help brainstorm what are the possible options. These options aim at 
setting the goals for the mediation and providing the client with optimism. They are 
ostensibly intended as beacons of hope to show skeptical clients that an even more satisfying 
outcome can be attained if a win-lose scenario is avoided. While generating possible options, 
the advocate would do well to outline a general theme for the mediation plan. This would 
detail how to signal the client‟s genuine desire to collaborate  as well as his preferences as to 
his options.   
 
Nevertheless, the advocate must conscientiously highlight that without the client‟s or 
the other parties‟ input, the options certainly are not definitive. Their main use is to serve as 
templates on which the parties can work on. Although advocates would no doubt have strived 
to be realistic and diligent in drawing up the options, they must remain open and adaptable to 
surprises. Through an estimation of the client‟s interests during the review of the documents, 
the advocate should try to determine a reasonable settlement range, opening positions, and 
bottom lines, instead of finite goals.  
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The advocate also needs to be prepared to manage the client‟s expectations. In 
particular while highlighting the possible options that would be created in a non-adversarial 
process, the advocate would need to balance the objective of increasing confidence in the 
mediation process with the need to keep the client aware that satisfaction is proportionate to 
his commitment to collaboration. It would be important to inform the client that those options 
created purely between the advocate and the client must be subject to fine-tuning during 
mediation as more is learnt about the other parties‟ interests and needs. 
 
It will be helpful as well to prepare to explain what are the prospects of success at 
trial, the likely risks and costs of going to trial, including the possibility of the client not 
being able to enforce a judgment against the defendant (perhaps due to changes in financial 
circumstance). Since Jonathan Lock, the detail to which such preparation may be needed is 
significantly increased. In addition to the above, Pinsler suggests that before committing a 
client to any dispute resolution process, advocates need to highlight all the fees and 
disbursements which must be paid in the course of proceedings, the possible disclosure of 
adverse documents, the risk of publicity, and the possibility of counterclaims.  The advocate 
must be prepared to “ensure the client is fully cognizant of the advantages and disadvantages 
of each approach”. 192 
 
 
Identify and Clarify the Client’s Key Doubts 
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 Pinsler, Client‟s Right to Make an Informed Choice, supra note 113 at 23. 
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A client who shows up at the lawyer‟s office for help in dispute resolution is often one 
who doubts his ability and the other party‟s willingness to come to a negotiated agreement. 
By sensitively and clearly explaining the benefits of mediation and the mediation process, the 
advocate often can shift the client to experience and recognize the ability of dialogue to 
create value. Oftentimes, the clients‟ doubts in mediation arise from a desire to have their day 
in court or the fear that they will lose out more. Advocates need to assure clients that they 
will be able to personally express their views and there will be considerable gains 
proportionate to the effort and time spent in making mediation work.  
 
Frustrated and often hurt, some clients may consider collaboration as a soft approach 
that will signal weakness to the other party.  Advocates may hence wish to assure their clients 
that choosing a collaborative process can in fact show their confidence in their position and 
their desire to come to a speedy and workable long-term solution. The desire to settle issues 
in court should not be misinterpreted as always demonstrative of strength. On contrary it is 
often used by parties with a weak legal position to stall a foreseeable judgment against them. 
It is important that the advocates carry out an extensive evaluation with the client on the 
interests in the dispute and whether litigation would truly be the most appropriate way 
forward. This, as highlighted, by Pinsler, is the intent of rule 2(2)(c) of the Professional 
Conduct Rules requiring advocates to always act in the client‟s best interests. 193 
  
 
Plan To Restore Client’s Confidence In Collaboration 
 
                                                 
193
 Ibid, at 26. 
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The mediation advocate needs to recognize that mediation necessarily requires the 
client to believe in collaboration.  Most parties would have tried and failed to settle a dispute 
on their own before turning to their lawyers. Emotive language would likely have been used. 
Entrenched party positions and a breakdown of trust would be expected. There would likely 
be perceptions of the other party as unreasonable, stubborn, intransigent, stupid, or plain 
wrong. For a party to engage in a collaborative process in the midst of these, he must be 
convinced that the other party will also negotiate in good faith. If parties do not trust each 




Research on collaboration reveals that parties in a bad relationship were most often 
willing to collaborate when given a highly valuable and visible benefit.
195
 It has hence been 
surmised that what advocates needed to do was more than assess the poor relations and the 
benefits of collaboration. More importantly, they needed to “use the appeal of collaboration 
as a bridge between poor relations and expected benefits and craft a strategy that overcomes 
reluctance and convince the parties to sit down at the negotiating table”.196   
 
Poitras proposes a 2-phase approach that starts with the advocate mitigating the bad 
relationship by guiding the client through small steps that gradually build trust. These “small 
steps” could include the exchange of letters stating the parties‟ intentions and the sharing of 
information and also serve as a good way to test the possibility of working together.
197
  In the 
second phase, the incentives of collaboration are highlighted through an inventory of the 
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 M. Deutsch, Cooperation and Competition, in Handbook of Conflict Resolution: Theory and Practice, edited 
by M. Deutsch and P Coleman. (San Francisco: Jossey Bass 2000). 
195
 Sherif M. et al. 1961 Intergroup cooperation and competition: The Roberts Cave Experiment, cited by Jean 
Poitras, Robert E. Bowen, and Sean Byrne, in Bringing Horses to Water? Overcoming bad relationships in the 
pre-negotiating stage of consensus building. [2003] Neg J 251 (Hereinafter,  “Poitras et. al, Bringing Horses to 
Water”). 
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 Ibid, at 259. 
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benefits of collaboration, and the costs of not getting involved. Here, the advocate must 
evaluate the foreseeable future interactions and the importance of a healthy long-term 
relationship between the parties. It will likely be helpful as well that the advocate assesses the 
best alternative to a negotiated agreement (BATNA) and the worst alternative to a negotiated 
agreement (WATNA) for the client. Should mediation be determined as the more appropriate 
process, the advocate must then be prepared to explain the evaluations while emphasizing the 
motivations for collaboration.  
 




199, makes it the advocate‟s fundamental responsibility to cultivate a proper relationship 
with the opposing advocate so as “to evaluate the positions of their respective clients to help 
them make informed choices concerning the course of the litigation. They must also not 
exacerbate the enmity which might exist between the clients as a result of the dispute.” In a 
competitive world where information is power, this may seem somewhat idealistic. However, 
when the client‟s best interests would clearly not be served by extensive litigation, it is now 
evident that the court expects advocates to take adequate steps to advise their clients to 
negotiate or go for mediation. It is not just a matter of good business to encourage 




Consider the Context and Timing 
 
                                                 
198
 Requiring the advocate to advance the client‟s best interests. 
199
 Prohibiting him from conducting his case in a manner which is intended to “insult or annoy” any person 
(including opposing counsel)  
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In Law Society of Singapore v Tan Phuay Khiang
200
 the Singapore High Court 
affirmed an earlier decision in Law Society of Singapore v Ahmad Khalis bin Abdul Ghani
201
 
stressing that advocates need to pay special attention to clients who are clearly more 
vulnerable. Advocates need to consider the circumstance and education of the clients, and 
tailor the explanations to their needs and abilities. This ensures that the clients fully 
understand the consequence of their decisions. 
 
Tan Phuay Khiang was cited in Jonathan Lock where the Court of Appeal (“CA”) 
suggested that it was imprudent of the parties‟ advocates to have not advised their parties to 
accept the settlement sum, and instead engaging them in an unnecessarily protracted legal 
process over insignificant matters, that resulted in astronomical legal costs. The harsh words 
of the CA criticising the advocates clearly indicate that in seeking to uphold the client‟s best 
interests, the advocate‟s advice had to be unaffected by the interests of other parties, 
including and especially his own.
202
 The Professional Conduct Rules further holds advocates 





Taking advantage of the momentum of agreements to mediate precisely and promptly 
is a skill and a duty. Construed purposively, rule 17 requires advocates to monitor and 
explain the developments of the dispute resolution and advise the client on the way 
forward.
204
 Compliance with the spirit of the rule means the advocate must be more than a 
supplier of information on how the process is progressing, but to constantly evaluate with the 
                                                 
200
 [2007] SGHC 83 
201
 [2006] 4 SLR 308 
202
 Rule 60(b) of the Professional Conduct Rules. 
203
 Pinsler, Client‟s Right to Make an Informed Choice, supra note 113.  
204
 Ibid, at 29. 
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client how to proceed in his best interests.
205
 In some circumstances, decisive action to get an 
early date in mediation can be more important than having ample preparation time. The 
exception is where key personnel or experts are needed but unavailable. Nevertheless, once 
the decision to mediate has been made, the process should be driven forward. Procastination 
is one of the greatest threats to attempts at collaborative work. Advocates need to seize the 
opportunities that arise and not allow the process to collapse by inactivity. Similarly, they 
will do well to recognize when it is not prudent to push forward, like when at least one party 
is very unwilling to mediate, a greater harm may arise to third parties if the process is rushed, 
or public interests preclude the possibility of mediation. 
 
                                                 
205
 Rule 2(2)(c) of the Professional Conduct Rules. 
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PREPARING THE CLIENT FOR MEDIATION 
 
 
Increasing the Client’s Understanding of Mediation 
 
At the present state of mediation‟s development, the client often knows little about the 
process. This is partly a result of the confidentiality rules of mediation and partly due to a 
lack of mass information. This lack of information is a double-edged sword. On one hand, it 
allows for much greater flexibility for the mediator and the advocates to adapt the process to 
each dispute. On the other hand, it makes it harder to build the client‟s confidence in the 
process as it is hard to predict accurately what to expect. In most instances, the client entering 
the lawyer‟s office would have no understanding of the mediation process and would be 
expecting the advocate to be their hired gun in court.  There are likely to be low expectations 
of the other parties‟ ability to behave reasonably much less collaborate.  
 
Admittedly, shifting the parties from an adversarial frame seems a daunting prospect 
even in good times.  Nevertheless, it is possible. 75% of cases referred to mediation succeed 
in achieving settlement.
206
 Central to this success is the advocate‟s preparation of the client 
for his role and measuring his expectations of the process and settlement. With the client 
having to play an active role during the mediation, involving the client in the creation of an 
effective mediation plan becomes arguably the most important work of the mediation 
                                                 
206
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advocate. This section describes some of the critical steps during the advocate‟s pre-




Figure 1 below summarises some of the main building blocks of an effective 
mediation plan for the purposes of a facilitative mediation. The building blocks are examined 
in greater detail in the subsequent paragraphs. 
 
Fig 1. Hallmarks of an Effective Mediation Plan 
                                                 
207
 Goodman, Mediation Advocacy, supra note 189, at 50. 
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1. Ensuring the client has a good understanding of the process and roles. The client 
should know how to engage collaboratively and usefully at every stage of the 
mediation process. He should know what to expect from the mediator, advocates, and 
the other party and how to work with his advocate to push for the preferred outcome.  
 
2. The determination of roles between the client and his advocate may well implicate 
important substantive concerns. If a client‟s substantive goal is to be able to explain 
how he feels directly to the opposing party, he may wish to give her own opening in 
the mediation, even if this might lower the likely dollar value of the case. 
Alternatively, a client may feel it would be too stressful for him to confront the 
opposing party or his lawyer directly so he may wish to have his advocate handle all 
of the questions, again regardless of the effect on the bottom line. No lawyer should 
assume that the client's only goal is maximizing, or minimizing, a dollar result.
208
 As 
the lawyer does in other contexts, he should facilitate the client's choice by helping to 
lay out the advantages and disadvantages of various options as to the degree and 
timing of involvement. The lawyer should also be prepared to recommend particular 




3. Setting a clear overall theme and realistic expectations. The advocate needs to work 
together with his client to determine an overarching theme that clearly connects the 
client‟s needs and priorities, with the desired options for settlement. This will enable 
the mediator and the other party to develop a better understanding of the client‟s 
goals. The preparation would also start the client‟s consideration of how the 
                                                 
208
 Sternlight, Using Economics and Psychology to Structure Advocacy, supra note 8 at 353. 
209
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mediation can be used to effect a strategic alliance with the other party that best 
enhances mutual benefits. The client needs to be guided to make realistic expectations 
of the mediation process. He should understand that the purpose is neither for the 
determination of one ultimate winner nor for the achievement of what may be 
awarded in court. Much of what can be accomplished substantively depends on his 
openness and ingenuity in presentation. Psychological research has shown that 
whether a proposal is framed as a loss or a gain will significantly affect the parties' 
interest in accepting a settlement. Framed as a loss compared to the status quo, most 
negotiators will be very reluctant to accept the proposal, whereas they will more 
readily accept the same proposal if it can be characterized as a gain.
 210
 While there is 
no compulsion on the client to compromise, he needs to be open to changing his 




4. Fostering the client‟s ability to react effectively to new facts. Conscientious efforts in 
ensuring a sound understanding of how to maximize one‟s time in the mediation 
process with clear presentations and realistic expectations would likely culminate in 
the client‟s ability to anticipate the interests of the other party and a readiness to 
propose options that satisfy those interests. The client and advocate need to know 
clearly what they are willing and able to counter-offer in order to value-create. They 
                                                 
210
 Korobkin and Guthrie have demonstrated this hypothesis experimentally as applied to three hypothetical 
litigation situations. For example, they studied a group of subjects presented with a choice between a $21,000 
settlement and a trial where they would receive either $25,000 or $10,000 (with unknown odds). They found the 
“litigants” were far more likely to accept the settlement where accepting the settlement would leave them better 
off than they had been prior to the hypothetical accident, than they were if the settlement would leave them 
worse off than they had been. See Russell Korobkin & Chris Guthrie, Psychological Barriers to Litigation 
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need to time their offers and counter-offers well to ensure the right messages are sent 
to both the mediator and the other party. The ability to reciprocate efforts of the 
mediator to build rapport will likely increase the likelihood of finding a successful 
settlement.
211
 Clients should be prepped to acknowledge and respond appropriately to 
mediators‟ attempts to achieve rapport through empathic listening, where they try to 
convey their concern for the parties' feelings, needs, and concerns. Clients and their 
advocates have to play an active role in affirming and ensuring mediator honesty, 
ethics, and trustworthiness. 
 
 
Steps to Prepare the Client 
 
 Preparing a client for mediation is vital for the mediation, regardless of whether a 
client has had prior experience of mediation.  More so for facilitative mediation where the 
aim is to place control of the mediation in the client‟s hands so that he may give the 
appropriate weight on the options sought and feel a deeper ownership over the final 
agreement. While some experienced clients may indeed be more competent in presenting 
their issues and engaging with the other party to come to an agreement, most would still find 
it useful and, in the least, reassuring, for their advocate to refresh their memories and walk 
them through the process. This is all the more important given the mutability of the mediation 
process depending on the issues discussed and the nature of the parties.  
 
While the subsequent sections describe the key elements of client preparation in 
sequence, client preparation in the context of any dispute resolution process is more often 
                                                 
211
 Goldberg and Shaw: The Secrets of Successful Mediators, supra note 7 at 365–376. 
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necessarily a continuous process rather than a one-off event. It is easy to deduce that an 
advocate would invests effort in continually helping his client gain familiarity with the 
mediation process, keep in mind his objectives, and convey his concerns clearly despite being 
troubled by his dispute would indeed give his client much needed confidence in the process 
and his own competence in arriving at a satisfying and workable agreement.  
 
Figure 2 below illustrates the five key elements for helping a client prepare to convey 
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Explaining the Roles 
 
Role of the Mediator: Facilitate 
 
The client needs to fully understand that the role of the mediator is not that of a judge 
or arbitrator. The mediator does not and cannot give a binding decision. His role is to remain 
neutral and to facilitate a consensual attempt by the parties to solve the problem. He is there 
to be a confidential listener and a diplomatic facilitator. The control held by the mediator over 
the process is to ensure that all parties feel they have sufficient opportunity to voice their 
concerns. He may intervene occasionally to assist in the inter-party communications by 
encouraging joint problem solving, suggesting appropriate compromises, offer non-binding 
views on merits if pressed to do so, and ask tough questions to help parties better understand 
each others‟ interests.212 Such intervention should not ostensibly influence the outcome. 
 
In the SMC and PDRC, the mediator is assigned. However, where the parties wish for 
mediation to be conducted by their own mediators, the advocate would likely have to help 
choose a mediator. In such a situation, it is advisable for the initiating advocate to choose a 
mediator who has some familiarity with the subject matter of the dispute. This can help to 
give parties some confidence. Some writers also have suggested seeking the services of a 
highly regarded legal authority as this may send the signal to the other party that he is sincere 
about obtaining an objective and workable settlement through mediation and that he is 
confident of the legal strength of his case. It would indicate that he is unafraid of presenting 
his factual and legal theories to a qualified legal authority for evaluation.
213
 However, the 
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 Goodman, Mediation Advocacy, supra note 189, at 24-26. 
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advocate would need to weigh the likelihood that such a choice could be counterproductive as 
the parties may then focus more on their legal rights as opposed to their interests. 
 
 
Role of Parties: Engage 
 
It should be highlighted to the parties that they need to own the dispute and determine 
the quality of the solution. In the Singapore Mediation Centre, parties are required to sign a 
pre-mediation agreement where they contractually agree to negotiate in good faith. Even in a 
private mediation, there is ostensibly an implied covenant of good faith where the presence of 
each party is offered in consideration for the presence of the other.  Whether the contract is 
written or oral, each party has a duty of good faith and fair dealing in its performance and its 
enforcement. Parties who feel aggrieved by an opponent's lack of good faith may well argue 
that they possess a common law cause of action in contract and possibly tort. Victims of 




Unlike in litigation or arbitration, it is usually not encouraged in mediation for the 
advocate to speak on the client‟s behalf during the process.  Instead, clients are responsible 
for initiating and conducting the open and honest sharing of interests and options with the 
mediator and each other. The rationale for this is the likelihood that parties have a better 
understanding of their needs and limitations and their relative importance. n the commercial 
context, it was the client who had the relationship with the opposing party in the past, who 
                                                                                                                                                        
213
 Robinson, Cooperative Approach, supra note 84 at 972.  
214
 Maureen A. Weston, Checks on Participant Conduct in Compulsory ADR: Reconciling the Tension in the 
Need for Good-Faith Participation, Autonomy, and Confidentiality, 76 (2001) Ind. L.J. 591, 613-14 (“The 
rationale underlying the good-faith requirement is that the purpose of the ADR program and potential for parties 
to achieve the benefits of ADR can only be effectuated if the parties engage in the process in a meaningful 
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likely negotiated the transaction, and is probably better equipped to negotiate a new 
resolution. In personal injuries or other damage-type cases, it is the well-prepared client who 
can best “sell” the claim or defense through her own words and emotion. 215  Their 
engagement in the process also helps to foster ownership of the discussions and the final 
settlement. This makes the final solution more likely to be workable and better ensures the 
parties‟ commitment to it. 216  
 
 
Role of the Advocate: Support 
 
While emphasizing that they will still be helping the client to seek his best interests, 
advocates need to distinguish their methods during mediation from those during litigation. He 
is there to help the client work with the mediator and the other side, to forge a settlement that 
meets the interests of both sides.
217
 The advocate‟s supportive role is starkly different from 
that in court. The client should not be surprised if the mediators specifically instruct the 
advocates to stay silent.
218
 Much of the advocate‟s supportive role is performed before the 
mediation when he helps the client to prioritize what is essential, frame his interests and 
preferred options in a manner conducive to a collaborative discussion, and review when to 
present those interests and options. The thoroughness of such preparation serves to organize 
the client‟s own considerations and makes it easier for the client to speak for himself during 
the mediation.  
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 Day, Learning to Lead from Behind, supra note 191 at 36. 
216
 See Jean Poitras, The Paradox of Accepting One's Share of Responsibility  23(3) (2007) Negotiation Journal 
at 277 (Hereinafter, “Poitras, Paradox of Accepting One's Share of Responsibility”.) 
217
 Lawrence, Partnering With The Mediator, supra note 21, at 425. 
218
 Abramson, Mediation Representation, supra note 30, at 231. 
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During the mediation, if the client is a competent legal professional or feels confident 
in representing his own interests, the advocate may seem redundant. Indeed, in such cases, 
the client may choose to be present at the mediation without his advocate. More than saving 
costs, the absence of the advocate may help to send a signal to the other party that a 
collaborative interest-based approach is sought, rather than an adversarial rights-based one. 
However, this should be the exception rather than the norm. The advocate‟s presence is likely 
to be useful especially if he has had prior contact with the dispute matter (he could have been 
the lawyer at the court proceedings before the parties decided to mediate), or he has some 
specialist knowledge of the legal area of dispute. He knows how to make his presence useful 
in urging parties towards collaboration and providing another brain storming towards a 
satisfying solution for all.  
 
Where the client decides that the advocate be present at the mediation, he needs to 
know that the advocate‟s intervention will largely be confined to the occasions when the 
client becomes too emotional or is unable to interpret or convey a critical legal aspect. The 
advocate may also help to communicate and craft solutions that focus on interests as opposed 
to legal rights. He should not be expected to behave like he would in the gladiatorial context 
of the courtroom. Having decided that an adversarial process is not going to help him achieve 
his best interests, the client should rightfully expect the advocate to behave collaboratively. 
Nevertheless, the advocate will do well to reassure the client that he remains the client‟s 
guardian in ensuring a fair and satisfying solution. While the principle is to allow the client to 
speak for himself, there is no rule barring the lawyer from intervening to ensure the 
settlement is realistic, within the legal boundaries, and reasonable. Where necessary, he 
would act to protect the client from the mediator or the other party‟s attempts to exert undue 
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pressure or impose their standards of fairness without proper consideration of the client‟s 
interests before coming to a settlement. 
 
 
 Explain the Focus: Interests not Rights 
 
Parties, and even many advocates, often start with a focus on their rights because of a 
strong desire for revenge.
219
 For them, the advocate is a hired-gun and his seeking mediation 
is an unacceptable sign of weakness. The reality is that such desires are hard to satisfy. No 
matter how badly clobbered the other party may be by the advocate, the vengeful client is 
unlikely to think that he has suffered enough and would hence think that the advocate had 
failed him.
220
 The failure to discern that a legal victory over the other party may not truly 
benefit them blinds them to the advantages of being open and constructive. The wise 
advocate should focus the client on his needs and seek to trump the desire for revenge with 
one for closure and progress. When a case is assessed to be suitable for mediation, advocates 
need to skillfully position an interest-based process as the best way to achieve a satisfying 
agreement. In particular, the advocate could highlight the merits in eliminating the risks of 
further litigation, as opposed to the inevitability of mental, emotional, and financial trauma 
with continued conflict.  
 
Parties in mediation need to accept that negotiating in good faith would best 
maximize their time and increase the chances of a successful mediation. Attempts to impose 
their perspectives on the other party would be costly and stressful, and further fuel the 
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 Plans to use the mediation for pre-trial discovery and the testing of the credibility 
of the client as witness are similarly unhelpful motives.
222
 Predicated on the assumption that 
the mediation will likely fail, these inevitably restrain parties from being fully sincere and 
engaged in making the mediation succeed. Parties and their lawyers should assume that the 
mediator has been trained in interest-based bargaining and works in the field because she 
finds creative problem-solving superior to adjudication. To such a mediator, adversarial 
tactics are obstructionist and ineffective, and the advocate employing them is likely to be 




In guiding the client to an expression of their needs and goals, advocates should 
concurrently help them to distinguish these from their perceived legal rights. Steering parties 
from a discussion of their rights puts them in a collaborative mode and protects them from 
ensnarement in a binary win-lose discussion. The client should be led to brainstorm on what 
may be the interests of the other party and what options may be palatable for both. Properly 
directed, the client should eventually recognize that what had appeared as concessions were 
actually forward steps to value-create. In this light, mediation is no longer a sign of weakness 
that forces one to compromise. Instead, it is an indication of deep resourcefulness and 
strength, as the present dispute is transformed into a platform to foster collaboration towards 
even greater achievements.  
 
While discouraging clients from being overly rights-focused, advocates should point 
out that the final settlement must be created in the shadow of the law. Courts would enforce 
the final agreement as a contract as long as there is no criminality involved. That the legal 
                                                 
221
 Jean Poitras, Paradox of Accepting One's Share of Responsibility , supra note 217 at 268 
222
 Cooley, Mediation Advocacy, supra note 116 at 30. 
223
 Obradovic, Achieving Wise Resolutions, supra note 32, at 197-210  
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 128 
 
framework continues to operate as a safety net serves both as a reminder and an assurance to 
the parties. The only limitation is the parties‟ creativity and commitment to putting the 




 Explain the Nature of the Process and Outcome: Voluntary, Confidential, and Without 
Prejudice 
 
One way to assuage the client‟s fear that his collaborative efforts may be taken 
advantage of is for the advocate to explain how the voluntary, confidential, and without 
prejudice nature of the mediation process is designed to address these fears.
224
 This is seen in 
section 19 of the CMC Act and it is usually highlighted in the pre-mediation agreement for 
mediations outside the CMCs.
225
 The confidentiality and without prejudice nature of the 
process is directed at increasing the parties‟ voluntary openness during the mediation which 
is essential for crafting a viable solution. The full participation of the parties furthers the 
empowerment of the individual to own the problem and his actions in coming to a viable 
solution. The prevalence of court-ordered or -encouraged mediation may seem to negate the 
benefits possible from the voluntary participation of the clients. This creates a greater duty on 
the advocate to ensure clients understand that they may opt out. At appropriate points during 
the mediation, the advocate should check if the client is genuinely comfortable with 
continuing in the mediation process. This is important as any direct or indirect duress impacts 
on the client‟s ability to negotiate in good faith, and even the validity of the final agreement.  
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 Abramson, Mediation Representation, supra note 35, at 232. 
225
 See sample pre-mediation agreement of SMC at http://www.mediation.com.sg/pdf/mediation_annex_a.pdf 
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In explaining this element of voluntary participation, the confidential and “without 
prejudice” nature of mediation should also be stressed to inspire the client‟s  commitment and 
openness. Advocates should assure their clients that they can opt out if they feel that the other 
party is acting in bad faith or that the mediator is biased. Information should be divulged only 
when parties are confident that it will not be used against them should mediation fail.  With a 
process that protects the parties‟ privacy, encourages as deep a search for their deeper 
interests as they permit, and does not have ramifications on any future proceedings the parties 
have little to lose in being committed and open. On contrary, if they choose to withhold 
information, there would be a greater likelihood that the mediation would fail to address their 
interests thoroughly.  
 
 
Explain the Process Flow and Structure 
 
 The advocate should increase the client‟s confidence in the process and in the 
mediator‟s ability by helping him better understand the process flow and structure. Knowing 
when parties will get the opportunity to share their views, how their information will be 
handled, and the way the mediator will try to bring them to a settlement helps to bring a 
confidence-inducing predictability and manages the client‟s expectations.  While mediation is 
undoubtedly a lot more informal than the judicial process, there is nevertheless a general 
structure to guide the discussions. The advocate should describe to the client the mediation 
proceedings and the intent at each stage. Key points that should be communicated to the 
client include:- 
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 the parties will each have their turn to share the reasons they are at mediation, 
their interests, and their preferred solution before the mediator attempts to outline 
the issues to be discussed; 
 the options when proposed should be by both sides and will likely be subject to 
reality testing by the mediator; and  
 the mediator may request for a private meeting only with the client or the parties 
alone without the advocates present.  
   




As a general rule, only the parties should attend the mediation. In addition, regardless 
of the nature of the dispute, it is usually more helpful to the mediation to have the same 
parties present throughout as this facilitates rapport building between the parties. The main 
question is whether other experts, including the mediation advocate, need to be present to 
assist and support the client. The three key criteria for deciding who are the right people to 
attend the mediation are:- 
 
 
i. Whether it is in line with the interests of the client 
 
If an important goal is to repair a personal relationship, the presence of the parties 
talking to each other alone, is likely to be ideal. If the dispute is commercial, the advocate 
would need to evaluate with the client which agent‟s presence would be most relevant for the 
duration of the mediation. In most cases, this would be the client‟s legal counsel if any, and 
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the agent responsible for the area of dispute. Many disputes are complicated mixes of 
overlapping relationship, compensation, and reputation issues and the advocate will need to 
decide with the client which are the core issues. In such multi-layered conflicts, 
representatives of public bodies, financial institutions, or other non-governmental 
organizations may be necessary if they have an interest in the dispute or if their active 
engagement is needed to make an option viable.
227
 The representatives should be the people 
who have a clear and real stake in the issues, can effect the solution, and will be directly and 
significantly affected by the solution. 
 
ii. Whether they are motivated to negotiate in good faith 
In the pre-mediation stage, advocates need to help clients build their commitment to 
good faith negotiations during the mediation process.  The openness of the parties during the 
mediation impacts on the quality of the agreement, and their commitment to enforcing the 
agreement. Should a client seem to be unwilling to move away from an adversarial frame 
despite the advocate‟s best efforts, the advocate should evaluate with the client whether to 
continue with the mediation process.  Similarly, clients should be informed that they have a 
right to leave the mediation process at any time should they feel uncomfortable with a 
negotiating style or position adopted by the other party. 
 
 
iii. Whether they have the authority to settle 
 
Having the authority to settle is more than being able to agree to a pre-concluded 
bottom-line. The authority to settle must include the ability to accept terms that may not be 
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included in earlier discerned options due to new information arising during the course of the 
mediation. Mediation is a process that has a life of its own. In business and employment 
disputes in particular, the participants in the transaction can clear up misunderstandings and 
soothe hurt feelings, thus breaking down barriers to settlement. Because resolution of those 
disputes often involves more than just paying money, the right parties have to be there to 
work out the details of a settlement.
228
 Advocates have the responsibility of ensuring that 
parties present have the authority to make the decisions necessary to settle the case. It may be 
useful to ask about the representatives‟ roles in the organization and ensure he is 
appropriately connected with the dispute. 
 
 
Use of Experts 
 
When faced with complicated technical disputes, experts may sometimes seem 
necessary. If experts are necessary, it will be good to ensure parity in representation. As a 
rule, it is generally better not to have too many people in attendance. This helps to reduce 
costs but more importantly, it keeps parties‟ attention focused on each other and on the 
solution. Only the core personalities in the dispute who have relevant knowledge and power 
to settle should attend. Neither party should be disadvantaged by surprise use of expert 
evidence. The presence of too many “expert witnesses” potentially sends the message that the 
client is preoccupied with the facts and rights of the parties rather than finding a solution. 
Should “expert evidence” be necessary, advocates should consider if it would be sufficient 
for parties to agree on an independent written brief to the mediator before the mediation. 
                                                 
228
 Goodman, Mediation Advocacy, supra note 189, at 45. See also, Brandt, Mastering Mediation Advocacy, 
supra note 174. 
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Alternatively, the parties may choose a mediator who has technical expertise in the area of 
dispute. Expert evidence should only be used to improve parties‟ understanding of the issues 
in the dispute and the crafting of positive options, not to establish fault. 
 
 Although the steps described in this chapter were intentionally set out in a 
chronological sequence, they are rarely as distinct in practice. As it would have been for any 
other dispute resolution process, the steps are likely to have to be repeatedly clarified to build 




Developing a Mediation Strategy 
 
 Having advised a client on what to expect, and determining who will be present at the 
mediation, the next important step is to develop a coherent mediation strategy together. The 
plan needs to be a strategic expression of the advocate‟s consideration with the client on how 
to best use the mediation process to communicate the client‟s interests and maximize the 
returns from the effort invested.  This next section proposes a simple formulation, as seen in 
Fig 3 below, to create an effective mediation strategy entailing three key steps:  crafting an 
overarching theme to communicate the goals of the mediation, preparing for the possible 
obstacles and challenges, and considering the time when collaborative signals should be sent 
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Fig. 3 Contributors to an Effective Mediation Strategy 
 
 
Crafting an Overarching Theme to set Realistic Goals 
 
A clear overarching theme keeps clients focused both during the preparation for the 
mediation and during the process itself. The theme is usually an expression of the primary 
underlying need of the party and crafting it would require advocates to explore where the true 
interests of the clients lie in the dispute. Once these are concretized and prioritized, the client 
can then be led to set realistic goals in the secondary issues that go towards meeting this need. 
For example, in family disputes, the theme may be the best interests of the children involved. 
This can then guide the discussions on the allocation of property and visitation rights. In 
commercial disputes, the theme may be setting clear and viable precedents for future 
dealings. Discussions would be focused then on crafting a settlement that builds trust and 
embodies a fair distribution of benefits.  
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With a coherent theme, clients can more effectively and efficiently communicate to 
the other party his needs and goals. In the course of discussions with the advocate to decide 
on the theme, clients should increasingly recognize how mediation can help them achieve a 
settlement that is not constrained by strict legal merits or legal procedure and can include 
even non-monetary goals. They need to maintain an open mind during the mediation and 
even during the preparation to listen to all aspects of their case and be ready to adapt their 
options to new information. 
 
Preparing for the Possible Obstacles to a Mediated Settlement 
  
Many of the key obstacles to a mediated settlement are people-oriented: deeply 
entrenched positions, a prolonged history of conflict and misunderstanding, insufficient 
information, misperception of the strength of the parties‟ legal position, lack of understanding 
of the options available in court and in mediation, and a refusal to look long term.
229
  When 
the opposing party arrives poised to pick a fight at mediation, the instinctive response is to 
walk away or retaliate in kind. Having obtained the clients‟ commitment to making the 
mediation succeed, the advocates need to prepare them adequately so they will not give up at 
the first sign of difficulty nor engage in a way that escalates the conflict. 
 
Clients should be mentally prepared for the possibility that they may face a party who 
is not assisted by a collaboration-minded advocate. Such a party would likely be unwilling to 
shift his focus from the legal questions, to broaden his perspective to consider other options, 
and to exaggerate his own needs. He may react to the sharing of information and options with 
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ridicule or nonchalance, and would view any apology as an admission of fault and an 
unacceptable loss of face. Goodman provides an extensive list of competitive tactics to be 
prepared for including: avoiding pleasantries by arriving late or talking on her cellular phone; 
demean opposing counsel and opposing counsel's client in her greetings; express frustration 
that this mediation would not have been necessary had the other side been reasonable; offer 
gratuitous insults about the abilities and character of opposing counsel and/or opposing 
counsel's client; describe recent similar cases in which he accomplished an outstanding result; 
and proceed to deliver a well-prepared combination of trial opening statement and closing 
argument without regard for how those statements may alienate and offend the other 
parties.
230
 These methods underline the fact that for the competitive negotiator, signs of 
strength include his ability to coerce the other party, minimise personal responsibility, and 
portray the other party as the villain.  
 
Clients are rightfully wary of such antagonistic behavior and advocates need to help 
them retain sufficient self-control against a retaliation that would escalate the conflict and 
destroy any prior progress during the mediation. A party who is challenged by adversarial 
behavior is instinctively inclined to mirror the behavior. Good preparation requires advocates 
to rehearse with the client the best ways to react to each predictable obstacle such that tension 
is reduced and an atmosphere conducive for collaboration is quickly re-established. 
Sensitizing the client to the gestures and words that may trigger an adverse and angry 
reaction in them and create obstacles to settlement serves also to simultaneously guard the 
client from behaving in those ways.  
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 Goodman, Mediation Advocacy, supra note 189, at 53.  
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The client needs to be assured that the mediator and the advocates will intervene to 
help parties craft a solution founded on the genuine efforts of the parties to view the issue 
from each others‟ perspectives. Advocates should encourage clients to request for the help of 
the mediator or the advocate during the process when he is uncertain of whether a particular 




Helping clients decide on the type and timing of collaborative signals 
 
Moving from a state where direct negotiations have broken down to one where parties 
come to a mutually beneficial settlement requires more than fortuitous circumstances and 
pious hopes. Integral to the effective transformation of adversarial behavior into opportunities 
for deeper understanding and collaboration, patience and detailed planning is needed to 
determine the specific positive signals that a client may wish to send to indicate his feelings 
and intentions to the other party.  A well-timed apology, honest acknowledgement of 
feelings, revelation of vital information, or creative proposal are just some common ways of 
strengthening inter-party relationship and bringing the other party away from an adversarial 
frame.  
 
An apology, explanation, or expression of empathy at the start of the mediation is 
usually very useful to signal a desire to come to a positive solution. They often are the turning 
point at which breakthrough is achieved in the negotiations and may even be the most 
important takeaway from the mediation. Clients need to see beforehand that apologies may be 
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directed at the difficult circumstances that arose or for the difficulties suffered by the other 
party and these will not be interpreted as concessions on fault. 
 
It is often a powerful signal of sincerity when a party‟s humanity is recognized and 
affirmed as it indicates a desire to move from rights to interests. Clients may view it as 
impermissible to stray from the facts to voice their feelings, even when the acknowledgement 
of these feelings is clearly fundamental to the restoration of a working relationship. 
Advocates would need to guide them to recognize that they have a right to ensure that their 
feelings are acknowledged if this is important to them.  “Venting” is healthy as long as it is 
genuine and includes conveying positive emotions. Clients should be guided to express their  
feelings either about an incident in the past or of something that was said or done during the 
mediation, if it affects them and if they do not wish for it to be repeated. For example, a wife 
who feels belittled by her husband‟s chauvinism could be guided to share the specific 
incidents or words that trigger the feelings of resentment in her. Especially when such 
behavior is witnessed during the mediation, the wife should be prepared to share her desire 
for such behavior to stop firmly and clearly. There would also be cases where the client is the 
perpetrator of the negative signals. Advocates would do well then to help them recognize the 
“venting” triggered in the other party. The advocate may even encourage such clients to be 
prepared to put themselves in the shoes of the other party and to view the venting as the 
party‟s expression of sincerity in honest and open communication. 
 
The sharing of crucial facts can be perceived as an overt suggestion to the other party 
that the client is sincere in seeking a legitimate resolution. In an adversarial forum, self-
preservatory instincts move parties to hide facts that are either not in their interests or that 
may lead to aggravated consequences that they are not prepared to deal with. The recognition 
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of how difficult it is to shift parties from such fear-based frames is one reason why private 
caucuses are often considered as an indispensable part of mediation. The ideal would 
undoubtedly be for advocates to prepare their clients so well that they feel no need to work 
privately through the mediator. For this, the advocate needs to prepare the client to 
confidently and prudently share important information at the appropriate time. The informal 
setting of mediation is intended to diffuse potentially harmful information by allowing parties 
to explain the context in which the information is situated.  When done well, this can 
highlight to the other parties that transparency is preferred and serve to establish a powerful 
momentum for future work together to be based on strong mutual trust.  
 
An effectively communicated option contains not just the right substance. To be the 
ultimate deal-maker, it must also be delivered at the right time and in the right way.  The 
combined efforts of the advocate and client will be vital to forming at least a skeletal 
blueprint of this solution beforehand. As these innovative solutions tend to move beyond the 
legal issues, clients may find them unorthodox and be uncertain of their applicability. 
Advocates need to alleviate their fear of being ridiculed which may make them hold back 




The work of the mediation advocate to prepare the client is markedly greater than his 
counterpart‟s in litigation. Nevertheless, the dutiful advocate focused on the client‟s best 
interests should recognize that thorough preparation of the client would go beyond equipping 
him with the ability to reach a satisfying settlement at mediation. In teaching him to consider 
his deeper interests instead of his legal rights, to be open to new perspectives, and to craft 
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forward-looking solutions, the advocate empowers him with the skills to solve future disputes 
for himself. It is hard to deny that this is what is truly in the client‟s best interests. 
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CHAPTER 8 
REPRESENTING THE CLIENT AT THE MEDIATION 
 
The day of the mediation is the time to execute the strategy that was discussed with 
the client. For an effective mediation process, it is crucial that the advocate keep in mind the 
defining marks of effective mediation advocacy including:- 
 Empowering the parties to manage future conflicts; 
 Creating lasting solutions that parties will willingly and easily enforce; and 
 Reducing time, financial, and emotional costs for the parties. 
As seen in Chapter 2, the entire mediation process is designed to enable the 
achievement of these goals. The advocate must remind his client and himself that they are not 
in court. The mediator may suggest some objective standards to help the parties reality-check 
but he is not empowered to give a binding order. There is no judge. There are few rigid 
process rules.  It is kept simple and flexible so that parties may easily understand what is 
going on and remain involved and in some control. The priority is on finding a solution not 
on establishing fault. There is no need for presentation of evidence to pin fault. Parties are 
generally permitted to raise anything for discussion, not only what is perceived to be legal 
issues. Advocates push for their client‟s interests not just what is legally entitled. 231 
Mediation‟s success is measured by an outcome of a totally different nature from litigation. 
The final settlement is a contract that is only effective through mutual agreement. This 
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necessitates an entirely different set of advocacy skills, many of which run directly counter to 
the instincts of the skilled litigator.
232
 
As mediation advocates, the key motivation is the belief that a combative approach 
may not always be appropriate to settle disputes. The legal victory won for the client does not 
always suffice to justify the substantial financial, emotional, and time costs suffered. 
Annihilation not only of the other party‟s argument but his credibility, making him look 
foolish, irrational, and, simply, wrong all serve only to provide a short term satisfaction to the 
ego. In effect, it potentially opens all parties to further conflict, higher legal expenses, and 
less peace of mind. In both commercial and family disputes particularly, it has become 
increasingly recognized that the true losers of litigation extend well beyond the main parties 
in the dispute. As such, the priorities of mediation advocates extend beyond making their 
client emerge as the sole winner. Parties are guided to transform their attitudes towards 
conflict. The focus is shifted from the disagreement to the opportunity for parties to come to a 
deeper understanding of each other‟s approach and positions.233  
The mediation advocate‟s excellence is not measured by how well we take the lead, 
stand our ground and focus the attention of the proceedings on ourselves and the position(s) 
being asserted on behalf of our client.  Superiority is measured by how well the advocate has 
enhanced the ability of the client to present his needs clearly, and work openly to ensure that 
the final settlement is one that all parties are happy to commit to. It is critical that advocates, 
allow the mediator to build a relationship with their clients to increase his effectiveness. The 
advocate can best facilitate that by “standing down” wherever and whenever possible, and 
putting his client “up front” and setting an example. Clients should be allowed to receive and 
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respond directly to the mediator‟s methods. Advocates who try to filter the mediator‟s 
conduct may unhelpfully reduce the parties‟ confidence in the mediator and their own 
involvement and hence ownership of the mediation process. The helpful conduct of a relaxed 
but alert mediation advocate will be a signal which most mediators will pick up on 
immediately. By assisting the neutral to get access to and develop a relationship with both 
parties, the advocate will increase the odds of success enormously for his client.
234
 
 It is only with a clear understanding and acceptance of the unique goals and stages of 
mediation that the advocate can effectively perform his role. With so many goals to satisfy, it 
may seem too complicated a task. Nevertheless, by a close analysis of what is hoped for at 
each stage of the mediation, this chapter will explain how small steps taken by the advocate 
would lead to a huge difference in the quality of the process and the settlement. Some of the 
best and worst practices of mediation advocates would also be discussed. However, it should 
be highlighted that there is rarely a clear line between good and bad practice. Often, the true 
quality of an act is dependent on careful timing and a refined sensitivity to the context. No 
two conflicts are identical and the advocate‟s skill lies in how alert he is and how well he 
adapts his tools to the situation that unfolds.  (See also table of “The Marks of a Satisfying 
Mediation” at Annex D.) 
 
Opening Statement by the Parties 
 The opening statements of parties are their first opportunity to make an impression on 
the mediator and on the other parties. It is important not only for attention to be paid on the 
content. The manner of delivery would also have tremendous impact on the subsequent 
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atmospherics. While mediators usually invite the parties to direct their statements at the 
mediator, the speaking party should be conscious that the other party is listening and would 
likely mirror the tone that he witnesses. 
The main objective of the opening statement is for the clients to express the dispute 
from their own points of view. Unless there are genuine and good reasons hence, the general 
preference is for the parties to deliver the opening statement not their representatives. This 
allows the mediator and the listening parties to receive the information directly rather than 
through a secondary agent, and it immediately engages the speaking party in the mediation 
process. Parties often choose to find a third party to mediate their differences because 
communication has broken down. Getting them to start talking in each other‟s presence is a 
first step to re-establishing the communication links.  
 Although seemingly passive compared to a litigator, the advocate‟s role is not to be a 
dormant spectator. The advocate‟s main task is to assist his client in his opening statement. It 
is important that advocates prepare their clients beforehand to coherently present the relevant 
background information and their interests and needs in coming to mediation. The 
presentation should not be legalistic and overly aggressive. A statement that is thoughtful, 
sincere, reasonable, and clearly structured will likely be more useful in helping the mediator 
and the other parties grasp what are the driving priorities, options sought, and alternatives 
considered.
235
 While the client is delivering the statement, the advocate listens intently to 
ensure that the client has not accidentally omitted or blurred any crucial information. The 
advocate may wish to subtly highlight any omission to his client at the end of the opening 
statement. And, where the other party remains confused despite the best efforts of the client, 
the advocate may ask the mediator for permission to help clarify those aspects of the opening 
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statement. In the event that the client becomes overly emotional, the advocate should assess 
the situation and advise the mediator if a break is needed.  
 Especially at the outset and in protracted mediations, the advocate also needs to help 
the client listen. It is often hard to get parties to listen to one another. Parties who have been 
in a long relationship, tend to assume that they already know what the other party will 
present. When new information is given, there may even be a reactive conclusion that the 
other party is lying. Advocates need to guide clients in active listening. A simple nod, 
maintaining eye contact, and an open body language go a long way to show that they are 
being attentive and open to the other party‟s perspective. Advocates may wish to advise their 
clients to record some of the information which had been hitherto unknown or that they 
disagree with. If the client is known to be temperamental and prone to emotional outbursts, 
the advocate may even wish to advise the client to intervene only through him. This serves to 
filter any excessive aggression that may increase the parties‟ resistance to collaboration. 
 The advocate should advise the client to pay careful attention when the mediator is 
summarizing the parties‟ opening statements. The mediator‟s summary is intended to reiterate 
the key points of the statement while reframing any words that may have soured the mood. 
Advocates need to work with the client and the mediator in ensuring that the points have been 
accurately interpreted. Mediators who are extremely conflict-averse may occasionally employ 
too fine a filter and omit important but sensitive relationship issues. In complex disputes, the 
mediator may also unintentionally fail to grasp the significance of some information. If the 
client spots this, he may feel that the mediator is behaving unfavorably towards him. The 
advocate may wish to damage control by gently highlighting to the mediator the information 
that was omitted or misinterpreted and explain why the client finds it important. He should 
then assess from the mediator‟s response if he is indeed failing in his duty to remain neutral. 
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Generally, if the client is unable to continue trusting in the neutrality of the mediator, it would 
be difficult to continue the mediation. 
 
First Joint session  
(a)  Agenda-setting 
 After the perspectives of all the parties are openly laid on the table, it is important to 
chart a clear course for the mediation. Relying on what has been shared, the mediator tries to 
draw a comprehensive map of the issues.  Advocates should allow the mediator to lead the 
agenda-setting while ensuring that the agenda is comprehensive and comprehensible. 
Generally, only the core issues should be listed. Core issues are those where there is 
disagreement between the parties as to how to move forward. The parties should see during 
the discussions that their concerns surrounding the dispute will be extensively addressed. If 
there are any doubts, the advocate could either assist in clarifying them directly or raise them 
for clarification by the mediator. In effect, the mediator plays a dual role of de facto assistant 
to both the client and the mediator, to ensure a process and settlement that is in the best 
interests of the client. 
To avoid the impression of fault attribution, the mediator should be trying to frame 
the issues in “neutral” words. For example, in a medical dispute where a patient claims a 
doctor had been negligent, “treatment quality” may be a better description than “negligence”. 
With a closer relationship to the parties, advocates would likely know better what the trigger 
words to avoid are. The ideal advocate is hence one who tactfully helps the mediator to frame 
the issues appropriately.  Having an issue framed in a way that imposes guilt on the opposite 
party may seem a significant victory to adversarial-minded advocates. Yet, the advocate who 
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seeks a successful mediation would recognize that this is, in effect, two steps back for a 
collaborative process. Any party who suspects the mediator‟s partiality would react 
defensively and become either more guarded or more aggressive in protecting his own 
interests. On the other hand, an advocate who actively assists the mediator in sensitive 
phrasing can greatly accelerate the collaborative process. Small but real gestures often send 
the strongest signals of one‟s sincerity and intentions in fostering a win-win outcome. 
 
(b) Option Generation 
Once the agenda has been defined, the discussions on how to resolve the issues begin 
in earnest with the mediator acting as a moderator. Advocates need to work closely with the 
client in deciding when and what to present in the first offer. As highlighted by Falk, “When 
used skillfully, the opening offer can be the most significant opportunity to manage the other 
side's expectations. The first number on the table is the first point of reference regarding 
acceptable outcomes. This first point of reference sometimes has a magnetic effect, pulling 
the other side's opening offer, and range of acceptable solutions, toward the first number on 
the table.”236  
 
Apart from the exceptional inarticulate or unappealing client, having parties speak 
directly often is more helpful than having their words filtered through the mediator or 
advocate.
237
 Where there are emotional issues, the desired apology or acknowledgement 
would be most valuable if it came directly from the parties. In most family or simple business 
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disputes, the parties are better equipped and positioned to negotiate. With a need to continue 
working with each other in future, they have to learn to resolve disagreements directly with 
each other and they hold the substantive facts that would allow a long-term resolution. In 
some occasions when a legalistic approach has clearly failed, the freshness in the parties‟ 
comments is precisely what is needed to break though the positional barriers and settle the 
case.
 
Lawrence cites an incident where personal injury case was making little progress until 
the severely injured teenage plaintiff‟s innocent request, “Can I say something?” disarmed 
the lawyers and claims adjusters.
 238
 
In the midst of these, the main role of the advocate is to assist in generating options 
while bearing in mind the goals, strategies and bottom-lines of the client. This does not 
necessarily require the advocate to be the “lead” negotiator. Where the client is sufficiently 
competent for the complexity of the dispute, the advocate should subtly ensure that the 
parties retain centrestage. An advocate who plays too active a role may add, rather than 
reduce, barriers to resolving the conflict by denying the parties the opportunity to make 
crucial decisions.  
The most invaluable assistance that the advocate can offer his client is to listen. 
Creation of a solution that is acceptable to the other party necessitates careful listening to 
what is said and close observation of what is happening. In all likelihood, all an advocate 
knows about the case before mediation is his client's version and the other side's posturing. 
The other parties, advocates, the mediator, and even the client will say and do things that will 
give insight to their motivations and perceptions. Talkers frequently end up missing the 
sophisticated or subtle cues which can provide invaluable clues to settlement
239
 Nevertheless, 
this does not mean that the lawyer must restrict himself to being a mere spectator of the 
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discussions. The lawyer must be sensitive to when the situation demands that he be active and 
assertive in ensuring that his client is not coerced by the opposing party or client. In most 




The advocate needs to distinguish his role from the courtroom. He should recognize 
that the presence and role of the mediator and consciously balance his tactics within that 
relationship.
241
 As parties propose, evaluate, and counter-propose their preferred options 
advocates need to plan their involvement in helping their clients‟ clarify true interests and 
concerns. They may need to work through the mediator to „test‟ the interests and concerns 
raised by the other party: What is the connection between those interests with the dispute, the 
client, and the solution sought? How did they conclude that there was this connection? Were 
the premises of the other party‟s proposed solutions founded on sound and reasonable 
principles? It is vital in the midst of these that they bear in mind that their role is to promote 
constructive communication and bring the dispute to a proper closure.
242
 While they do have 
a duty to their client, they must guard themselves against antagonistic adversarial remarks 
calling for “punishment”, “just desserts”, “revenge”, etc. for the other. It takes a long while to 





Parties may find themselves at an impasse midway through the mediation 
necessitating a time-out or a private caucus. Advocates should prepare their clients for this 
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beforehand. Clients should recognize that this is not a sign of failure but rather that parties are 
simply uncertain of how to proceed and may need a different approach to finding a solution.  
The advocate‟s role during the caucus is primarily to encourage such openness and 
help brainstorm possible avenues for getting round the impasse. However, he also needs to 
ensure that the client is not pressured to disclose more than what he is comfortable with. 
During preparations with the client, the client may share with the advocate information that 
the client does not feel comfortable sharing with the other party. The advocate needs to assess 
with the client if this information represents significant interests that need to be accounted for 
in order to create a workable solution. If the answer is yes, the client should be advised to 
consider sharing this information with the mediator.  
The mediator is required to keep confidential all that is disclosed during the caucus 
and to share only what he has obtained expressed permission to reveal. Allowing the 
mediator to know the sensitive information enables him to better understand the interests at 
stake. He may also help by being a tactful transmitter of the difficult information. If such 
information exists, the advocate should help the client prepare to explain the significance of 
the information. The client should highlight what his fears were in disclosing this in the 
presence of the other party and what he believed changes with this new information. The 
advocate needs to facilitate the client‟s cooperation with the mediator who is there to assist 
the parties as a neutral. If he is convinced of the client‟s sincerity and the reasonableness of 
his position, he can help to relay the client‟s proposals to the other party and explain the 
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Rarely are impasses due to the actions of one party. From their observation role, 
advocates are best placed to help their clients objectively review the discussions. What did 
the clients view as the reasons for the impasse? Was there a lack of understanding of the 
substantive facts? Was it because an approach adopted by one of the parties was stirring an 
unhelpful response from the others? What was it about this approach that was unhelpful? 
What did the client not understand about the other parties‟ proposals? The more specifically 
the advocate can pinpoint the cause of the impasse, the more likely will the next joint session 
be meaningful and fruitful. 
While promoting a quick settlement is important, the advocate needs to balance this 
with his duty to his client. Mediation might not require the advocate to defeat the other party 
in order to obtain a winning result for the client. But, it does require the advocate to protect 
the client from an unfair process. While the most common threat to “fairness” remains the 
other party‟s overt negotiations in bad faith, the most insidious and dangerous threat is the 
bias of the mediator. During the caucus, such unfairness could be manifested by a mediator 
foisting his own evaluations of what is an acceptable solution on the party. This exceeds his 
authority to facilitate. If the mediator positioned himself as a legal expert or an expert in the 
area of dispute, it also creates tremendous pressure on the party to accept the proposed 
solution. The parties are hence denied the empowerment from creating a solution that is 
based on what they are sure is workable rather than what the mediator thinks is fair.  
Such methods most often happen under the guise of “reality checking”. It is legitimate 
for the mediator to ensure that the options proposed are viable and realistic. The appropriate 
boundaries are for the mediator to recommend that parties consult the relevant independent 
assessors or simply for them to consider what the established industry practices or the 
accepted social norms are. These are invaluable in making an accurate assessment of the 
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merits of a proposed option. Mediators also may ask parties to consider the costly alternatives 
to a mediated settlement, e.g. the time and emotional costs of having to go to court. This 
weighing of alternatives and options is legitimate. However, advocates need to intervene 
when they notice that mediators are predicting litigated or arbitrated outcomes or becoming 
behavioral counselors. Even if qualified to do so, the mediators are exceeding the scope of 
their authority. It is the responsibility of the lawyers to provide an assessment of the strength 
of the clients‟ legal position. Parties need to be prevented from pushing for illegal or highly 
impractical outcomes. But they need to be protected from undue moralistic pressures. 
 To conclude the caucus, the mediator should summarize what was raised and confirm 
what can be disclosed to the other party. The advocate needs to determine with the client if it 
may be helpful for the mediator to convey some of the information disclosed and how. For 
example, they may wish for the mediator to share a possible option but to convey this 
information as his own opinion. There are two advantages to this. Firstly, it reduces the 
likelihood of a reactive devaluation than if it had come directly from the party. That the 
proposal comes from one perceived to be neutral gives it a helpful aura of reasonableness. 
Secondly, it gives the sender of the message leeway to back away. This inoculates the sender 




Advising the client 
In addition to providing a time-out, a private caucus also presents the advocate with 
an opportunity to caucus with the client privately. While awaiting the turn to meet with the 
mediator, the advocate should use the opportunity to review the earlier discussions. What 
                                                 
245
 Golann and Folberg, The Roles of the Advocate and Neutral, supra note 4 at 258. 
Crafting An Interests-based Framework for Mediation Advocacy in Singapore 
 
Aloysius Goh 
NUS Matric No.: HT 070880X Page 153 
 
were the areas of agreement and disagreement? Were there any areas that the client was still 
uncertain about? Were there new interests and concerns that have arisen? How does he view 
the options that were proposed? How does he feel the discussions can move forward? These 
questions guide the client in assessing if he should stay in mediation and how he may best 
utilize the resources and opportunities available to come to a settlement.  
There is always the possibility that despite their claims of wishing to collaborate in 
creating a joint settlement, some advocates and parties would fail to shift from a competitive 
and positional paradigm. From their position as observer, the advocate is better-placed to 
assess if negative tactics have been used. While encouraging the client to cooperate, the 
effective advocate must concurrently protect the client from exploitation by the proverbial 
“wolves in sheep‟s clothing”. “One of the most feared downside risks for the problem-solver 
(collaborative negotiator) is vulnerability to deception and manipulation by a competitive 
opponent.” 246  Using mediation purely to better prepare for litigation, such “wolves” 
commonly perceive the process as a time to discover new information, assess the credibility 
of the parties as witnesses, and test a neutral third party‟s reaction to a particular line of 
argument.
247
 There would be little shift in their positions, provocative questions and 
statements would be made, and no initiative would be taken to promote open-ness and 
collaboration. When faced with such adversarial methods, the advocate should give his client 
an honest assessment of whether to proceed and how.   
In mediation, whilst the aim is to obtain a good settlement for the client, the focus is 
on joint problem solving, not demolishing the opponent. The challenge for advocates is to 
find a solution which reasonably satisfies the interests of both parties. Initiating or 
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reciprocating with threats, demands, and stone-walling sets this back and lowers the chance 
of a successful mediation.
248
 Persuading the client to stay the course as a principled interests-
based negotiator would likely enhance the probability of a more effective mediation process. 
It would show also the client‟s sincerity in making the process work by keeping the door 
open for dialogue. Where this remains insufficient in convincing the other party to abandon 
his adversarial tactics, the advocate and client would need to make a realistic evaluation of 
whether it is in their best interests to continue. 
 
Subsequent Joint Sessions and Settlement 
 Following the conclusion of the private caucuses, parties are called back together in 
the mediation room for another joint session. At this joint session, the mediator will usually 
take the lead by reviewing what had been discussed and what he had been permitted to 
disclose. While some mediators will also use this time to share any new proposals that were 
privately made to him, more skillful ones would encourage the parties to share these 
proposals with each other directly. Advocates should pay close attention to any changes in 
position and assist the client in assessing if a new proposal is acceptable or if it signals 
sufficient goodwill for continued negotiation. Where a proposal remains far from what was 
expected and the justifications provided by the other party are not satisfactory, the advocate 
should advise the client on how to reiterate what is expected and clarify why that option is 
more acceptable. 
With any luck and more hard work, the parties, mediator, and advocates will arrive at 
a stage where they are ready to settle. After all the creative brainstorming and negotiation 
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posturing, parties must decide whether to embrace a creative solution, or terminate with an 
agreement to disagree.
249
  Advocates must be able to discern when to seize the momentum for 
agreement. However, the greater duty is in ensuring that the client fully understands what he 
is agreeing to. The terms must be viable and workable.   As parties come closer to agreement, 
the mediator's role as advocate for a resolution frequently becomes accentuated.
250
 The 
advocate needs to recognize how he may work with the mediator in closing the mediation 
without endangering his client‟s interests. An advocate who is too eager in pushing the client 
towards agreement runs the risk of overlooking what may be unacceptable compromises to 
the client. 
 Methods commonly employed by mediators to encourage an amiable settlement 
include asking parties to:- 
a. Agree on an independent assessment of damages; 
b. Base the compensation sought on an objective industry standard or commonly known 
social norm; 
c. Consider the situation from the other party‟s perspective; 
d. Decide on a signal of good faith and sincerity in a forward-looking solution; and 
e. Estimate the savings possible from settling the matter in mediation compared to going 
to court. 
When timed well, these methods shift parties away from their initial positions and 
become more open to other options. Timed badly, parties may feel like they are being 
pressured and counseled and made to feel like they are behaving unreasonably. Advocates 
can help to prevent this by preparing clients for these methods and helping them to 
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understand the motives of the mediator so they will react positively. Where foreseeable, 
advocates should have prepared clients to explain and justify the premises of the proposed 
solution. Why does the client consider what was requested as fair? Is it based on a directly 
relevant industry standard or a commonly accepted social norm? What are the alternatives 
and their cost compared to persevering at crafting a mediated settlement? 
Once ready, the advocates will then work together to reduce the agreement to 
writing.
251
 This agreement is usually kept simple, containing only the identities of the parties, 
a brief background of the dispute, the issues considered, and the vital elements of the solution 
agreed to including time, place and quantum of performance. As is the usual practice for 
contracts, identical sets are generated for all parties present and their signature is needed on 
all sets before the agreement is binding. Once the agreement has been properly vetted and 
signed, the mediation is officially ended. 
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CONCLUSION 
      
 Improving mediation practice requires an integrated solution. The first steps have 
already been taken in Singapore with the creation of various Codes of Conduct for mediators 
in the different forums. These codes serve as a benchmark for what is acceptable mediator 
behavior. They help mediators to identify issues, reflect upon them, and decide on their own 
solutions. They are also a cost-effective way of regulating mediator conduct with little 
monitoring and enforcement costs. However, these codes are but one self-regulatory way of 
keeping the mediators accountable.
252
 While commendable, it is the writer‟s opinion that they 
are insufficient to promote greater confidence and use of mediation. The diversity of 
mediation practice and models has resulted in consumers needing more guidance on the 
quality of the mediation process and settlement, and the methods of assessing the competence 
and professionalism of the mediator. 
 
This paper has proposed that one vital link to making mediation a more credible and 
popular process is the training and development of competent mediation advocates. 
Advocates who understand the importance of certain indispensible aspects of mediation while 
retaining the flexibility to adapt the process to the client‟s best interests. This development 
should be based on a standardized syllabus created from a careful study of the core practices 
and values of mediation that should be upheld regardless of the model employed or the 
personal style of the mediator. What are the incompetent and unconscionable mediator 
practices that clients need protection from and how can the mediator advocate become a 
partner in maintaining the integrity of the mediation process? 
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The tasks and skills of the mediation advocate outlined in this paper remain a 
theoretical ideal that both reflects and informs current mediation practice. In reality, the 
advocate needs to fluidly apply himself to the needs of the situation which in turn depend on 
the nature of the parties and mediator who will differ in their competence in using an interest-
based process. The fluidity of the mediation models mean that the same mediator may use a 
spectrum of mediation approaches to try to bring the parties to a common resolution.
253
 The 
advocate needs to be able to work with the mediator in getting parties to create a solution 
while also keeping the mediator accountable to the goals of mediation and of justice. 
 
The integration of mediation into the lawyer‟s tool-kit in meeting his duties to the 
client will require a comprehensive solution. One which looks long-term to a moment when 
members of the public readily own and amicably resolve their differences without expending 
unnecessary time and financial resources, while simultaneously addressing the short-term 
shortage of competent mediation advocates who can inspire confidence in the process during 
preparations. The solution will need to address internal problems where lawyers are not 
motivated to engage in mediation often due to ignorance, as well as external problems where 
the public still has too little knowledge of the process to initiate engagement in it. The 
syllabus in the Law School should ideally be finetuned so that all lawyers are aware of the 
various dispute resolution mechanisms available and when and how to apply their legal 
training through them for their clients‟ best interests. There ought to be a concerted push by 
the judiciary and the Law Society to get registered lawyers to pay attention to cases like Lock 
which highlight the lawyer‟s duty to select the appropriate forum for their clients.  
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Mediation is here to stay. Courts are actively promoting its use. Clients are becoming 
more aware of its potential.  The caseload in Singapore‟s Community Mediation Centres have 
increased more than fourfold from 120 cases in 1998 to 534 in 2007.
254
 Being prepared to use 
mediation is as much a duty as an opportunity for the lawyer today. With the flexible nature 
of mediation it is no longer a question of “to mediate or note to mediate”.255  Matching the 
case to the appropriate style is a sophisticated process that requires specialized advocacy 
training focusing on selection, planning and strategy. Advocates need to recognize that it is 
within their abilities to help parties to find meaningful and lasting solutions and that this can 
be economically rewarding. It is their professional duty to help parties resolve disputes in the 
most cost effective way in terms of money, time, and energy. Using mediation to bring peace 
and preserve scarce resources is neither a forbidden skill nor a pious hope.  
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 Mediator sets tone and parameters for mediation.  
 Reminds parties that the process is confidential and 
without prejudice. 




Parties‟ Opening & 
Mediator Summary 
 
 Parties, not their lawyers, are encouraged to speak.  
 Parties are reminded to engage honestly and respectfully. 
 Mediator summarises the parties’ sharings to ensure key 
interests are captured. 
 Mediator reframes emotive words in the summary. 
 
 Mediator maps the interests, not positions, of the parties. 
 Parties encouraged to propose options that capture what 
is important to themselves and to the other party. 











 Mediator initiates private and confidential session with 
respective parties if joint session atmosphere is too tense 
and non-constructive. 
 Parties are encouraged to reveal deeper interests or needs 
which they were afraid to disclose to the other party. 
 Mediator offers to be a conduit for proposing creative and 






 Mediator recaps the commonly known facts focusing on 







 Parties agree on an option that meets their key interests. 
 Mediator facilitates discussion on the level of detail to be 
included in the mediation agreement. 
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CHECKLIST FOR DETERMINING THE SUITABILITY OF A CASE FOR MEDIATION 
 





[No. of times and forum of agreement i.e. Community Mediation 
Centre, Primary Dispute Resolution Centre, Singapore Mediation 
Centre, others] 
Nature of Dispute: [Commercial, Property, Matrimonial, Child-care, Parent-care, 
Neighbour, Others, etc.] 




[Mediator to indicate any additional 
notes] 
Long relationship with the other party prior to 
dispute 
 [Length of relationship] 
 
Need for relationship with the other party to 
continue beyond the dispute. 
 [Frequency of contact post-
settlement with other party (per 
week/month)] 
 
Care of young or elderly dependents are involved.  [No. and age of dependents.] 
[Nature of parties’ relationship with 
dependents.] 
 
Strong influence of other party on relationships 
with third parties. 
 
 [Nature of client’s and other party’s 
influence with third parties.] 
Need for confidentiality.  [Sensitive issues of confidence.] 
 
Remedy sought is non-financial.  [Emotional acknowledgement, 
apology, specific change in 
behaviour,  specific repair needed.] 
 
The other party is best placed to provide the 
specific remedy. 
 [Because of an extensive past 
relationship.] 
 
There are crucial factual gaps in the client’s 
description of events. 
 [Note if the client seemed overly 
optimistic in estimates of his legal 
remedy.] 
Very low claim value.  [Realistic estimate of claim value] 
 
Client unable to bear losses in court.  [Client’s estimated budget for 
dispute resolution.] 
 
Need to settle the dispute urgently. 
 
 [Time frame for remedy and 
rationale.] 
No issues of law to be clarified by the court.  [Possible issues?] 
 
Law seems to favour the other party. 
 
 [Key facts against the client.] 
[Key facts for the client.] 
 
Existing contract mandating mediation.  [Nature of contract: Date, purpose, 
any other signatories, etc.] 
 
No criminal matters in the dispute. 
 
 [Evidence pointing to possible 
criminal offence committed in the 
dispute?] 
Client and the other party are interested in 
mediation and willing to attempt it in good faith. 
 
 [Degree of enthusiasm] 
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PRELIMINARY STAGES OF PREPARATION FOR MEDIATION 
 





















Determine Key Facts 





Find out why the client is 
seeking a lawyer’s intervention 
to resolve the dispute. 
Understand the client’s 
expectations and concerns. 
 
Ensure that the client’s 
preferred approach and 
settlement are legal. 
 
Advise the client on the strength 
of his legal position and his best 
and worst alternative to a 
negotiation agreement. 
 
Determine the facts the client 
wants to convey to the other 
party to explain his interests. 
Obtain specialised opinion or 





Avoid imposing own 
values on the client, 




Measuring the client’s 
belief in the strength of 
his legal position while 
keeping him confident 
that he can attain his best 
interests at mediation. 
 
 
Choosing the facts that 
accurately convey all the 
client’s interests and 
framing them in a way 
that keeps the door open 
for collaboration and joint 
settlement. 
 











Determine the nature of the past 
relationship between the parties.  
 
Consider what new 
understandings are needed for 
restoring a working relationship 
between the parties. 
Considering ways that others in 
the same industry have 
overcome similar disputes.  
Controlling the sharing 
from drifting too far into 
irrelevant history and 
keeping the client 
focussed on the future. 










Get the client to look at the 
dispute from the other party’s 
perspective and from a third 
party’s perspective. 
 
Begin client on brainstorming 
options. 
 
Prepare to address some of the 
other party’s foreseeable 
interests. 
 
Avoiding over-reliance on 
own predictions of the 
other party’s interests. 
4 Generate and Confirm the goals of the client in Measuring the 
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Establish a theme and blueprint 
for presentation of the options. 
Advise the client on the costs 
and benefits of other dispute 
resolution processes. 
expectations of the client. 
 
Ensuring that the options 
are realistic. 











Assure the client that he will get 
to voice his concerns at the 
mediation. 
 
Highlight to the client that going 
to court is not a show of 
strength. 
 
Assure the client that there is a 
reasonable chance of success 
at mediation. 
 
Overcoming lack of 
information and hence 
confidence in the 
mediation process. 







Show the client that there is a 
highly visible and valuable 
benefit from collaboration. 
Build the client’s trust in the 
other party in small progressive 
steps. 
Overcoming negative  
perceptions of the other 
party  








Be aware of vulnerabilities of 
the client. 
 
Constantly evaluate with the 
client whether proceeding with 
mediation or litigation is in his 
best interests. 
Discovering the special 
needs of the client e.g. 
due to his financial, 
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ANNEX D 
THE MARKS OF A SATISFYING MEDIATION  
 
S/No Stage Quality Marks Work of the Advocate 
1 Opening 
Statement 
Sincere, clear, controlled and 
well-structured first-hand 
presentation by the client. 
Mediator and other party 
accurately perceive client’s 
main priorities and rationale, 
alternatives, and options. 
 
Clarifies when and if needed. 
 
Calls for timeout if client gets too 
emotional. 
 
Actively listens through body 
language. (The client tends to 
mirror the advocate.) 
 
Listens to other party to pick up 
positive signals and points of 
differences for discussion. 
 
Ensures that mediator heard the 
client’s interests in his summary. 
 







Core issues of concern to all 
parties are listed clearly and 
bulleted (not numbered). 
Issues are framed in neutral 
terms. 
 
A first offer that sends the right 
message with regards to 
outcome expectations. 
 
Assists mediator in framing. 
 
Allows the client to present. 
Listens to options proposed by 
other party. 
 
Ensures that client is not being 
coerced. 
3 Private Caucus Open discussion. 
 
Reality testing of expectations. 
Increased confidence in 
mediator. 
 
Mediator is well-used to 
convey sensitive information (if 
any). 
Assists in objectively reviewing 
the discussions at the joint 
session. 
 
Reassesses with client if the 
other party is overly aggressive. 
 
Ensures that mediator is not 
pressuring client into accepting a 
settlement. 
 
4 Joint Session & 
Settlement 
Agreement with all parties’ 
interests reasonably satisfied 
and trust restored. 
Helps clients review the options 
proposed by mediator or the 
other party. 
 
Captures the key points in a 
written agreement. 
 
 
 
